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i 

 

There is increasing emphasis on responding to the needs of victim/survivors of sexual assault 

within Australian criminal justice systems. This has been demonstrated through myriad 

procedural and substantive law reforms that have been introduced over the past 40 years and 

through sustained government investment in offering justice and safety for victims and the 

community. Nonetheless research continues to demonstrate that prosecution and conviction 

rates for sexual offences are not increasing, and that the criminal justice system procedures 

are distressing and traumatising for victim/survivors. Understanding what victim/survivors 

see as justice and what they consider to be fair procedures are key to developing responses 

that meet their needs. Drawing on narratives of 22 victim/survivors of sexual assault, this 

thesis identifies what justice means to these victim/survivors and discusses key aspects that 

relate to their procedural justice needs. This includes aspects of validation, retribution, safety, 

accountability, voice and control, and the importance of achieving outcomes that are just 

through procedures that are fair and valuable. The significance of symbolic aspects of the 

justice process and ritualised procedures in producing justice for victim/survivors through 

system responses are also considered by examining the setting within which formal process 

take place, style of interpersonal interactions and the impact of judicial demeanour in courts. 

The research links individual and system responses to broader social justice issues, and 

considers how key justice needs can be integrated into system procedures to provide 

meaningful and worthwhile justice system responses for victim/survivors of sexual assault. 

These aspects are incorporated into an accessible reform agenda that addresses power 

dynamics on individual, system and societal levels. 
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CHAPTER 1: INTRODUCTION 

Research has established that sexual assault is widespread and its harms are significant to 

individual victims, communities and to society (ABS, 2004, 2006; Mouzos and Makkai, 

2004; Ullman, 2004; VicHealth, 2004; WHO, 2002).
1
 Currently, criminal justice systems are 

the primary institution for responding to sexual offences; these systems are called upon to 

effectively investigate and prosecute sexual offences and to contribute to its criminalisation 

and prevention (Bott, Morrison, and Ellsberg, 2005; Burman 2010; Dobash and Dobash, 

2004; Niemi-Kiesiläinen, 2006; Walby, 2002, cited in Burman, 2010). The value of effective 

criminal justice practice in cases of sexual assault is identified by Heath (2007: 176), who 

argues that as the criminal justice system is society‘s ultimate authority for unacceptable and 

profoundly injurious conduct, it is essential that sexual assault is criminalised through the 

system and that victim/survivors are provided access to criminal justice. Yet, as I discuss 

below, these systems are underused, largely ineffective at prosecuting cases and their value to 

victim/survivors requires further investigation (ABS, 2010; Daly and Bourhours, 2010; 

Graycar and Morgan, 2002). 

Extensive changes have been made to sexual assault law and procedures over the past forty 

years, and there is increasing emphasis on responding to the needs of victim/survivors of 

sexual assault (and crime victims more broadly) within Australian criminal justice systems. 

This has been demonstrated through, for example: significant amendments to substantive 

legislation; the introduction of victims‘ rights charters throughout Australia; the provision of 

specialist victim support services; and governments investing money into reforms aimed at 

improving systems‘ responsiveness to the needs of victim/survivors of sexual assault (see for 

                                                           
1
 Prevalence statistics from a range of sources reveal that sexual assault against adults and children is relatively 

common and distinctively gendered. Feminist researchers have emphasised that, given lack of understandings 

about sexual assault and difficulties labelling and disclosing experiences, any estimate is likely to be an 

underestimate. The Personal Safety Survey, Australia 2005 found that 1 in 5 women and 1 in 20 men had 

experienced sexual violence since the age of 15 years and 1.6% of adult women and 0.6% of men experienced an 

incident of sexual violence during the 12 months prior to the survey (ABS, 2006). The Australian component of 

the International Violence against Women Survey suggested that 18% of women had experienced sexual 

violence before the age of 16 years (Mouzos and Makkai, 2004).  In a review of international surveys on sexual 

assault prevalence, Fergusson and Mullen (1999) found that in the majority of studies, the prevalence of child 

sexual abuse was between 15 and 30 per cent for females and between three and five per cent for males (cited in 

Fergus and Keel, 2005:2). 
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example, VLRC 2006). However, research indicates that reforms have not translated into 

significant change at an operational level (Heenan, 2005; Heenan and McKelvie, 1997; 

Lievore, 2003, 2004, 2005b; Stubbs, 2003; VLRC, 2001; 2003; 2004). Although, overall, 

reporting rates have increased significantly since 1993 (AIC, 2005), they have decreased since 

1998 (ABS, 2003) and they remain lower than other major crime categories (AIC, 2005; 

ABS, 2003; Mouzos and Makkai, 2004). Cases that do enter the system experience high rates 

of attrition (Leivore, 2003; Daly and Bourhours, 2010) and victim/survivors continue to 

report experiencing the justice system‘s procedures, particularly trial, as re-traumatising and 

re-victimising (Heath, 2005; Koss and Achilles, 2008; Orth and Maercker, 2004; Taylor, 

2004).  Sexual offences essentially remain, as Judith Herman (2005: 547) describes, ―crimes 

of impunity‖. 

Shortcomings of the criminal justice system‘s handling of sexual offences, which are well 

documented in the research literature, have been identified by Australian state and federal 

governments. They have responded with affirmation of the need to improve responses and set 

policy agendas aimed at making systems more responsive to victims. Indeed, providing 

adequate legal responses to sexual assault remains a key agenda for Australian governments 

and policy makers. For example, in a recent Media Release (April, 2009) the Australian 

Government positioned itself as having ‗zero tolerance‘ of violence against women and 

children, and declared that, ―Laws must be strong enough to hold perpetrators to account and 

offer justice and safety for victims and their families‖ (Department of Family, Housing 

Community Services and Indigenous Affairs, 2009). Ten years earlier, Victoria had 

established itself as an international leader for its substantive law and criminal justice practice 

relating to sexual assault, ―As a result of changes introduced during the 1990s, Victorian 

sexual offences legislation is considered at the cutting edge of law reform both in Australia 

and internationally‖ (VLRC, 2001: 9). 

Yet the failures of past reforms to respond to the needs of victim/survivors became central to 

the wave of policy recommendations initiated in 2001 by the Victorian Law Reform 
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Commission (VLRC).
2
 The Victorian Attorney-General, the Honourable Rob Hulls MP, set 

an agenda for VLRC to investigate legislative, administrative and procedural practices of the 

criminal justice system as they respond to the needs of the complainant (VLRC, 2001: 4). 

VLRC recommendations led to the Victorian government implementing a range of reforms 

and initiatives, many of which were aimed at ensuring that the system is more responsive to 

victim/survivors. Essentially, the reference resulted in the establishment of the Crimes (Sexual 

Offences) Act 2006 and the Crimes (Sexual Offences) (Further Amendment) Act 2006.  

Policy directions taken in Victoria reflect the recognition by governments of the need to 

improve the criminal justice system‘s handling of sexual assault and specifically the treatment 

of victim/survivors. Reform efforts have been directed towards making processes more 

responsive, fair and just to victims. However, despite governments proclaiming a 

commitment to preventing violence, ensuring effective legal responses and providing justice 

and safety to victims, research is yet to demonstrate that the Victorian criminal justice system 

(or other jurisdictions within Australia) has made significant progress in advancing the 

position of victim/survivors thus increasing reporting and prosecution rates. Graycar and 

Morgan (2005: 1-2) have argued that approaches to legal reform throughout Australia have 

been of limited value to women and other disadvantaged groups and have failed to embrace 

the experiences of those who are implicated by the law and legal system. Arguably, in order 

to initiate more comprehensive and successful developments in sexual assault criminal 

justice, policy debates need to move beyond focusing on increasing conviction rates and 

reducing victim trauma within the legal process, and to consider other aspects that will 

contribute to change in legislation and practice. Central to this is considering the 

understandings and experiences of victim/survivors. 

The limited success of past reforms may be attributed to their restricted focus; many of the 

fundamental problems underlying the prosecution of sexual assault cases have not been 

addressed in past reform initiatives. These problems include the resistance of the system to 

embrace victim/survivors‘ voices, problems with design of the legal system (particularly 

                                                           
2
 The Victorian Law Reform Commission is an independent government funded organisation that develops, 

reviews and recommends reforms of Victoria‘s state law (VLRC, 2010). 
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adversarial processes) for responding to the justice needs of the victim/survivors and dealing 

with evidentiary issues that result from the de-contextualisation of instances of assault and 

power disparities that underlie sexual offending (Cossins, 2000; 2006a; 2006b; Clark, 2010; 

Clark and Quadara, 2010). These circumstances suggest that in order for the criminal justice 

system to properly respond to sexual assault, reforms need to establish ways to ensure the 

system is responsive to individual victim/survivors‘ needs, engage with their understandings 

and experiences, and address key procedural inadequacies in dealing with evidentiary 

burdens. Yet victim/survivors‘ experiences, their understandings of justice and their notions 

of procedural fairness within the criminal justice system remain unheard in policy discussions 

about providing victim/survivors with justice. 

Dasgupta (2003:16), a United States advocate for preventing violence against women, 

contends that rather than responding to the needs of victim/survivors, recent trends in 

government responses reflect a focus on enforcing law and order responses, increasing 

conviction rates and tougher punishment for convicted offenders. This approach to policy 

development fails to include the voices of victim/survivors and to identify and address their 

actual concerns, needs and priorities. Such agendas also detract from the safety needs of 

victim/survivors and the investment in social responses that offer support of victim/survivors 

and contribute to the prevention of sexual assault (Ptacek, 2010: 10-12). 

Some feminists (Hudson, 2006; MacKinnon, 1983; Smart, 1989) have questioned the capacity 

of the law to reinforce messages that society is against sexual assault and the extent to which 

it can represent social minorities (such as women, victims of sexual assault and people from 

diverse cultural backgrounds). This position has been supported by sustained low rates of 

reporting, declining conviction rates and poor experiences by victim/survivors in the face of 

substantial reforms. Hudson (2006) has argued that such resistance to change emphasises the 

homogeneity of the law, its dependence on stereotypes of male and female sexual roles and 

the idea of the behaviour of the ‗reasonable man‘ to the exclusion of minorities. Such a 

position also reemphasises MacKinnon‘s (1983) and Smart‘s (1989) position that the law is 

limited in the extent to which it can be formative and progressive as it reinstates the dominant 
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male discourses. This is particularly pertinent when the focus of reform efforts fail to 

challenge the structure, culture and operation of legal processes. Mossman (1994: 10) argues: 

Because law reform processes usually occur within an existing legal context 

and build on existing ideas, they more often promote incremental rather than 

fundamental change. Law reform activity inherently confines the extent of 

change and trends to reinforce the status quo (cited in Graycar and Morgan, 

2005: 398). 

Mossman‘s criticisms of retrospective and confined approaches to law reform limiting 

fundamental change reinforces that in order for reforms to progress in ways that will benefit 

victim/survivors, there is a need to move beyond developing reforms within existing legal 

frameworks, and instead begin with the knowledge and experiences of victim/survivors. The 

legal system has been established and institutionalised by (white) men and has largely 

excluded women (and victim/survivors generally) and has failed to recognise and respond to 

their interests. Despite increased societal awareness of and reforms recognising the harm of 

sexual assault, white male discourse continues to prevail in the legal system (Hudson, 2006). 

This gives reason for the need to include and give precedence to the voices of minority and 

underprivileged groups (such as victim/survivors of sexual assault) in the criminal justice 

system and to embrace these perspectives. In developing ways to improve the criminal justice 

system‘s response to sexual assault, it is therefore essential to give precedence to the 

understandings, knowledge and experiences of victim/survivors. This has been a 

methodological gap in research that has been used to inform and influence policy direction, 

which has largely neglected to involve the voices of victim/survivors directly. This thesis 

addresses this issue by exploring victim/survivors‘ understandings of justice, and applying 

these meanings to question the operation of the criminal justice system and to inform policy 

directions. 

In developing system procedures that are more responsive to victim/survivors‘ needs, there is 

a need to investigate what justice means to victim/survivors of sexual assault. Further to this, 

there is a need to explore what aspects they value in justice and the extent to which these can 

be delivered by the criminal justice system. Victim/survivors‘ understandings, needs and 
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experiences provide a starting point for developing policies aimed at improving responses to 

sexual assault. Despite the emphasis by Australian governments on providing 

victim/survivors access to ‗justice‘, to date there has been little research on how 

victim/survivors understand justice and how this applies to various aspects of criminal justice 

theory and procedure. Establishing what victim/survivors‘ understandings of justice are offers 

a reference for governments that contend that the law should deliver victims with justice and 

also provides for policy developments aimed at meeting victim/survivors‘ needs. This is a key 

purpose of this research. 

This thesis draws on narratives of 22 adult victim/survivors of sexual assault in Victoria about 

their understandings and experiences of criminal justice. In doing so it brings these 

victim/survivors‘ knowledge and experiences to the fore in conceptualising and 

operationalising justice. The thesis identifies what justice means to these victim/survivors and 

discusses the challenges that their understandings present to current ways of responding to 

victim/survivors‘ justice needs. By doing so, the research aims to assist policy makers and 

practitioners in the field of sexual assault to make sense of victim/survivors‘ understandings 

of justice and to stimulate more productive debates around criminal justice reform and 

procedural change that are aimed at responding to victim/survivors‘ justice needs. The recent 

introduction of reforms aimed at making the system more responsive to victim/survivors in 

Victoria provides a timely and necessary opportunity to make an important contribution to 

current efforts to reform the law. Examining the Victorian jurisdiction, one that has already 

established itself as progressive in criminal justice responses to victim/survivors, enables 

critical examination of the limits and possibilities of reforms shaped by recent and current 

policy direction. 

In Chapter 2, I develop the context for exploring victim/survivors‘ understandings of justice 

and procedural fairness with particular focus on the Victorian criminal justice system. In this 

chapter, I draw together the history of reform developments, recent research on the criminal 

justice system‘s response to sexual assault and discourses that surround policy reform 

debates, with an emphasis on how this relates to justice for victim/survivors of sexual assault. 

I establish that while recent reform directions have focused increasingly on procedural aspects 
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of system responses and providing ‗justice‘ to victim/survivors of sexual assault, 

victim/survivors‘ understandings of justice have largely been neglected in these debates. I 

argue that these understandings provide a foundation for efforts aimed at providing fair 

processes and justice to victim/survivors. 

Having established the need to investigate what victim/survivors‘ understandings of justice 

are and how these may be met within criminal justice systems, I begin Chapter 3 by outlining 

the methodological approach undertaken to explore this subject. I critically examine the use of 

in-depth interviews with 22 victim/survivors to develop an understanding of justice and 

procedural fairness from the perspective of these victim/survivors. This chapter also discusses 

the use of feminist and grounded theory approaches to research and analysis, and gives 

consideration to the design, fieldwork and ethics of research within this methodological 

framework. 

Chapters 4, 5 and 6 contain the findings that emerged from the interviews with 

victim/survivors of sexual assault about their understandings of justice and procedural 

fairness. Chapter 4 focuses on what justice meant to the victim/survivors who participated in 

the study, particularly their key justice ‗goals‘ and how these apply to criminal justice 

procedures. In this chapter, I identify the aspects which the participants in this study discussed 

as relevant to their understandings of justice and specifically within the capacity of a system 

response. These aspects are: retribution and punishment, responsibility and accountability, an 

official record, compensation, safety and prevention, validation and vindication, apology and 

forgiveness. The chapter is structured thematically according to these key subject areas. 

Throughout the chapter, I explore the variance and diversity of responses and discuss how 

they not only relate to and are shaped by current criminal justice practice, but also how justice 

is integral to how victim/survivors understand themselves, their values and ethics. 

Chapter 5 examines the key procedural aspects fundamental to the victim/survivors‘ 

aspirations of justice that were identified in Chapter 4. That is, how their justice goals are met 

(or unmet) in the reality of criminal justice processes. This includes the role of procedures in 

providing victim/survivors fulfilling, worthwhile and justice-promoting experiences and the 
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features that were seen to undermine the attainment of justice. This chapter is also structured 

thematically, with key procedural components – information, belief, voice, control and rituals 

– considered in turn. I discuss the ways in which these procedural aspects formed a central 

part of establishing justice for the participants in this thesis and how these components can be 

incorporated into formal responses to sexual assault to provide meaningful procedures that 

promote a sense of justice for victim/survivors of sexual assault. 

Chapter 6 builds on the themes presented in the preceding chapters and applies them to a 

discussion of how victim/survivors in this research framed ‗justice‘ in terms of achieving 

certain outcomes. This chapter responds to policy and research directions that have 

increasingly emphasised the relevance of procedures over outcomes in victim/survivors‘ 

experiences of criminal justice by exploring the relationship between procedures and 

outcomes in establishing a sense of justice from the victim/survivors‘ perspective. Rather than 

contesting debates about the importance of procedures over substantive outcomes, the ways in 

which outcomes and processes interacted to influence victim/survivors‘ experiences of 

criminal justice is the principle subject of concern. 

The final chapter, Chapter 7, draws the findings together to discuss the implications that the 

victim/survivors‘ understandings of justice and procedural fairness have for reform efforts 

aimed at increasing the number of victim/survivors who engage the system, improving the 

position of victim/survivors within those systems and offering them a meaningful sense of 

justice. I identify that understandings of justice and the capacity of a system to offer an 

avenue to achieve justice was individualised, influenced by personal experiences and affected 

by personal ideologies about what justice means. The victim/survivors‘ stories established 

that gaining ‗justice‘ from a criminal justice system requires robust, comprehensive and 

practical strategies centred on various conceptualisations of justice as well as a connection to 

a broader social justice context. Victim/survivors‘ understandings of justice were varied, 

sometimes conflicting, and traversed three levels of address – individual, system and societal. 

More than an avenue to reach (or aim towards) fixed notions of customary legal goals, I argue 

that the criminal justice system needs to offer flexible responses that answer to individual 

victim/survivors‘ diverse justice needs. Doing so establishes the criminal justice system as 
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providing an avenue promoting meaningful and worthwhile experiences that respect 

individuals‘ needs and reinstate a sense of justice for victim/survivors of sexual assault. 



 

10 

CHAPTER 2: REFORMING AND REFRAMING JUSTICE FOR 

VICTIM/SURVIVORS IN A CLIMATE OF CHANGE 

The climate of criminal justice system reform in Victoria (and elsewhere in Australia) is one 

that is increasingly focusing on providing victim/survivors of sexual assault with ‗justice‘ and 

creating procedures that are more fair and responsive to their needs. This chapter begins with 

a brief outline of the Australian and Victorian criminal legal systems. I then present an 

overview of past efforts to reform the Victorian system, the effects that these changes have 

had on the processing of sexual offence cases and the impact that they have had on 

victim/survivors. This review highlights the limited success of reforms in increasing reporting 

and conviction rates and reducing victim trauma from the criminal justice system process. The 

discussion is then directed to other areas that are fundamental to considering progress in 

legislation and practical change, including identifying and addressing victim/survivors‘ 

justice needs and challenging conceptualisations of fair procedures. The chapter also 

considers new and emerging justice paradigms and how meanings of justice and procedural 

justice fit with sexual assault victim/survivors‘ needs, and concludes by questioning whether 

existing systems are capable of providing victim/survivors with a meaningful form of justice.  

2.1 Overview of Australian and Victorian legal systems 

When considering the criminal justice system responses to sexual assault within Victoria, it is 

helpful to first have some understanding about the broader legal framework within which 

sexual offences are processed. Criminal law in Australia comprises both state and federal 

jurisdictions, and originated from English common law traditions (Heath, 2005). Each 

Australian state and territory creates and governs its own distinct legislation, and these 

generally fall into two categories: code law jurisdictions and common law jurisdictions. 

Victoria is referred to as a common law jurisdiction. Common law tradition means that new 

legislation and reforms are applied through the experiences, interpretation and judgment of 

the judiciary. Common law uses broad criminal legislation which is interpreted by magistrates 
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and the judiciary, with reference to articulations of common law principles and practices, and 

their reasoning is subsequently applied to similar cases (Rush, 2010: 236-237).  

A hierarchy of courts administers judicial decisions, and in ascending order these are: 

Magistrates, County, Supreme and the High Court. Sexual offences are usually tried at the 

County Court and, in some instances, the Supreme Court. The Supreme Court hears appeals 

from the County Court; the High Court of Australia hears further appeals from the Supreme 

Court and appeals arising from Supreme Court trials. Decisions made at higher levels are 

generally used to inform decisions surrounding cases in the lower courts. 

In addition to state law, Australia also has a federal criminal law jurisdiction. The federal 

jurisdiction is governed by a Legislative Assembly who can introduce reforms, codes and 

Acts.  In Victoria, sexual offences fall under The Crimes (Sexual Offences) Act 2006, the 

Crimes (Sexual Offences)(Further Amendment) Act 2006 (as amended) and the Crimes Act 

1958. Some forms of sexual assault, such as trafficking and international sex tourism, fall 

under Commonwealth law. The introduction of various Acts reflects how reforms in the area 

of sexual assault have attempted to move away from common law tradition. Instead, there is 

an emphasis on applying the rules and definitions of law (represented in the Acts) rather than 

relying on judgments passed on by judicial tradition (Rush, 1997: 77).  

The Australian legal system procedures may be described as adversarial – each party presents 

competing versions of events, mainly elicited by questioning witnesses. Criminal offences, 

including sexual assault, are normally prosecuted by the State or the Commonwealth rather 

than by individuals who were offended against. That is, the State and the offender (or 

accused) form adversaries. A public or crown prosecution represents the State and the person 

accused of the crimes is represented by a defence council. 

In response to the recognition of the power of the State over members of the public, several 

guiding principles underlie criminal procedures and act to protect offenders‘ rights to due 

process. Four general principles that govern criminal law in Australian jurisdictions are 

particularly relevant to this research because of their impact on the processing of sexual 

assault cases: innocent until proven guilty, burden of proof, right against self-incrimination, 
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and (with the exclusion of some offences, including some instances of sexual assault) double 

jeopardy. The principle of innocent until proven guilty means that those charged with having 

committed an offence remain ‗accused‘ until a magistrate judge or jury are satisfied beyond 

reasonable doubt that the defendant is guilty. It is up to the prosecution to prove guilt and 

therefore take the burden of proof, and the defence counsel‘s role is to test the evidence 

brought forward by the prosecution. The principle that there is a right not to incriminate 

oneself entails the right to remain silent, which refers to the accused not having to answer 

police questions and not having to give evidence in court. Finally, double jeopardy means that 

the accused cannot stand trial more than once for the same crimes. As I discuss later, these 

due process principles have implications for the progression of sexual offence cases through 

the criminal justice system and for victim/survivors‘ experiences of criminal justice system 

processes. 

It is worth reflecting that it is only in recent Australian history that the state has been an 

adversary to the accused. During the early Anglo-Saxon period there was less distinction 

between criminal and civil processes, rather all matters involved individuals implicated in the 

dispute (Pollock and Maitland, 1898, cited in Smith, 1985: 60). This way of responding to 

offences – as crimes against individuals – operated in Britain for centuries. The growth of the 

State and particularly centralisation of governments, led to a greater involvement of the role 

of the State, including in criminal matters (Smith, 1985: 60-61). Crimes were increasingly 

recognised as collective harms to the State, and offenders were directed to pay fines or 

recourse (usually through punishment) to the State rather than individuals (Friedman, 1985; 

Smith, 1985). Individual harms continue to be addressed through civil litigation, a process 

that most regularly involves the two parties directly involved in the dispute (together with 

their legal representatives). 

Just as the State took greater control of criminal matters, it also took over responsibility for 

delegating compensation to victims of crime. With the rise of the State as the adversary to the 

defendant, the burden of compensating victims was directed away from individual 

perpetrators and became the responsibility of the State (Friedman, 1985; Smith, 1985). In 

doing so, the burden of providing compensation to victims of crime was moved from the 
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offender, many of whom would have had limited financial means to pay monetary 

compensation, and onto the State. So, while direct compensation to victims by the offenders 

has existed for centuries (Smith 1985), compensation schemes which involve the State 

providing a monetary award to victims is a more recent development – the first statutory 

compensation scheme was introduced in Australia in 1967 and schemes now operate in every 

state and territory (Cook, David and Grant, 1999). These schemes were established in 

response to victims‘ rights advocates, most influentially British magistrate Margery Fry, in 

the 1950s (Cook, David and Grant, 1999: 83; Barrett-Meyering, 2010: 2). These schemes 

enable (some) victims of crime to apply through the State for compensation, with a delegation 

process centred on categorising offence types and expenses rather than the resources available 

to the individual offender.  In Victoria, the Victims of Crime Assistance Tribunal, established 

through Victims of Crime Assistance Act 1996, is the government funded financial assistance 

scheme for victims and is run through the Magistrates Court. Criminal law, civil processes 

and crime victims‘ compensation tribunals represent the three main avenues relevant to 

Victorian legal system responses to sexual assault. 

2.2 Reforms to sexual assault law and procedure 

Australian and international jurisdictions have been subject to significant legal reforms 

regarding sexual offences in recent history. Feminist driven debates from the 1960s led to a 

full-scale re-conceptualisation of sexual assault that challenged the patriarchal construction of 

rape and transformed the law (Chasteen, 2001; Plummer, 1995). This has included moving 

away from defining rape as a property offence perpetrated against fathers and husbands and 

framing it instead as a crime against the person, a violation of personal autonomy (Heath, 

2005).
1
 Such legislative changes are described as establishing a symbolic re-conceptualisation 

of sexual assault from which demands were made for societal redress (Breckenridge, 1999). 

During this period, sexual assault was framed as a social problem that demanded that the 

government take responsibility for responding to sexual offences and that called for criminal 

justice system intervention. 

                                                           
1
 Law was concerned with protecting the interests of men and women as their property (as husbands, if they were 

married or fathers if they were not). When a woman was raped, it was seen as theft of guaranteeing the male 

family line. Marital impunity for rape remained in some Australian states until 1992 (Rush 1997: 78-79). 
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Over the past twenty years, there has been a particular focus on law reform and procedural 

changes, many of which have aimed to restore victim confidence in the criminal justice 

system, reduce the impact of the process upon the victim, and increase conviction rates 

(VLRC, 2001, 2003, 2004; Brereton, 1994; Heenan and McKelvie 1997; Orr, 1997).  

In Victoria, a number of initiatives, interventions and services have been introduced over the 

past forty years and these have led to some practical changes that have assisted 

victim/survivors who are engaged with the criminal justice system. The first rape crisis 

service was established in Victoria in 1974, formed by feminist liberation group, Women 

Against Rape. The service was run as an unfunded collective and provided free counselling, 

support and advice to victim/survivors of sexual assault (Hewitt and Worth, 2010). Over the 

subsequent 30 years, the sexual assault service sector grew and formed a stronger alliance 

with government. The current network of 15 sexual assault services now operate throughout 

the state as non-government organisations funded almost fully by the government. In addition 

to sexual assault support services, there have been a range of other state-driven and 

government funded responses to sexual assault. These include the introduction of specialist 

Crisis Care Units in hospitals to ensure that victim/survivors of sexual assault receive a 

coordinated response from medical, police, forensic and counselling services in accordance 

with quality of care principles. Other changes include improving police training and the 

introduction of a Code of Practice for investigations, development of specialist sexual assault 

and child abuse units (SOCAUs) and investigation teams (SOCITs). Within the court system, 

relevant changes have included the introduction and expansion of witness support services, 

such as Court Network, providing facilities for children and vulnerable witnesses to give 

evidence of testimony via CCTV, inclusion of victim impact statements for consideration by 

judges when handing down sentences, the introduction of specialist courts and prosecution 

teams, and restrictions placed on information that can be brought up in cross-examination. 

A series of government-initiated Victorian Law Reform Commission (VLRC) reviews have 

led the way for legislative and procedural changes which have been implemented over the 

past fifteen years. Legislative and procedural changes have been extensive and, as I outlined 

in the Introduction, VLRC claimed that Victoria is considered at the ‗cutting-edge‘ of law 
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reform in relation to sexual offences, both in Australia and internationally (VLRC, 2001: x). 

Despite extensive reforms and the introduction of various initiatives, progress in the 

accessibility of the legal system for victims and its handling and processing of cases has been 

limited in Victoria, a trend that has also been observed in other jurisdictions that have 

undergone substantial reform (see for example, Curtis-Fawley and Daly, 2004; Hengehold, 

2000; Presser and Gaarder, 2000). Both Australian and international research demonstrates 

that attempts to modernise legal responses to rape are continually undermined at an 

operational level (Heenan and McKelvie, 1997; Henning 1996; Lees, 1997; Office for 

Women, 1996; Taylor, 2004a; Temkin, 2002; VLRC, 2004). Over a decade ago, United States 

researchers Bachman and Paternoster (1993) observed that even in jurisdictions that have 

implemented major reforms, changes to the statutes have not been followed by significant 

increases in reporting, arrests or conviction rates. There is little evidence that Victorian 

reforms have impacted significantly on criminal justice system outcomes.  

It is before the police stage of processing that cases begin to be filtered out of the system.  An 

overwhelming number of sexual assaults go unreported, thereby not even entering the system, 

and representing only a fraction of those that occur (D‘Arcy, 1999; Easteal, 1992; Lievore, 

2003). According to VLRC (2004: xxi), people who allege that they have been sexually 

assaulted are the least likely of all crime victims to report the offence to police. According to 

the Australian Bureau of Statistics Crime and Safety Australia household survey reporting 

rates had declined: in 1998, 33% of adult female victims of sexual assault reported the offence 

to the police; in 2002 this had reduced to 20% (ABS, 2003). These statistics indicate a 

decrease in the overall reporting rates over recent years. In Victoria, research has indicated 

that whilst there has been little change in the overall number of reports to the police over the 

past ten years, rates of complaint withdrawal have markedly increased, with most withdrawn 

at the victim‘s own discretion (VLRC, 2003: 77). 

The progression of cases beyond the police in Australian criminal justice systems is similarly 

disconcerting. Australian researchers Daly and Bourhours (2010) undertook a meta-analysis 

of published research on sexual assault conviction and found that conviction rates have 

decreased: the average conviction rate for the period 1970-1989 was 17% and the average 
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conviction rate 1990-2005 was 11.5%. These statistics reflect poor and worsening outcomes 

for cases within the criminal justice system in the face of significant reform efforts. 

The kinds of cases that are reported and those that are filtered out of the system are not 

homogeneous. The fraction of cases that are brought to the attention of the authorities do not 

necessarily reflect the spectrum of cases that occur. For example, stranger rapes are over-

represented whilst cases involving family and partners are the least likely to come to the 

attention of the police (Lievore, 2003). Research indicates that victim, offender, situational, 

interpersonal and cultural factors all influence the likelihood of criminal justice engagement, 

the processing of cases and their attrition rates (Heath, 2005; Lievore, 2005b). As such, the 

criminal justice system presents itself as a more suitable avenue for some victim/survivors in 

some circumstances, perpetrated by particular perpetrators, but less so for others. In doing so 

the system may be seen as endorsing discriminatory practice rather than promoting fairness 

and impartiality. 

Many victim/survivors do not identify their experiences as sexual assault or themselves as 

victims.  Some feel that their experiences are not serious enough to warrant attention and most 

fear the criminal justice system (Heenan and Murray, 2006; Lievore, 2003). In her research 

involving interviews with 21 victim/survivors of partner rape in rural Victoria, Parkinson 

(2008: 42-43) found that many of the women were reluctant to describe their experiences as 

rape even when the assaults involved substantial physical violence. Instead, many of the 

women initially denied that the offences took place, excused and justified their husbands‘ 

behaviour and felt that the rapes were their fault. Similarly, in recent research that I undertook 

involving interviews with 33 women victim/survivors of sexual assault across Australia, 

many did not identify their experience as sexual assault until some considerable time after the 

incident/s (Clark and Quadara, 2010). This was overwhelmingly because the perpetrator was 

able to manipulate social situations and scripts in their interactions with the women to reframe 

and normalise the sexual assault as consensual, a misunderstanding or acceptable behaviour. 

The findings from both of these studies reiterate the power of social norms and expectations 

in justifying, excusing and minimising sexual assault against women. These dynamics play 

out in the broader social environment and infiltrate the criminal justice system. 
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Lack of faith in the criminal justice system and fear of the potential impact of the process 

remain central factors discouraging victims from reporting (Kelly, 2001; Jordan, 2001, 2004b; 

Temkin, 1997, 1999; Lievore, 2003, 2005a). According to Heenan and Murray (2006: 10), the 

reasons underlying victims‘ decisions not to approach the justice system are fear-based: fear 

of being disbelieved or blamed; fear of the impact on their families or communities; fear of 

retribution by the offender; fear of the impact of the process on their healing and recovery. 

Given the filtering out of most sexual assault cases through the system and research into 

victim/survivors‘ experiences of the system, such fears appear not only to be commonplace, 

but also to be realistic. 

Victim/survivors of sexual assault have historically been viewed and treated with suspicion 

and distrust by the police (Gregory and Lees, 1996; Heenan and Ross, 1995; Jordan, 2004a, 

2004b; Kelly, 2001).  This perspective has influenced the conduct of police investigations and 

legal processes, for example, in not recording or proceeding with cases because of disbelief of 

the victim/survivor‘s story. However, a number of changes have been made to combat 

traditional police attitudes.  In 1992, Victoria Police introduced a Code of Practice to 

overcome widespread disbelief that often influenced police practices in responding 

appropriately to sexual assault (Heenan and Murray, 2006) and specialist sexual assault and 

child abuse units (SOCAUs) emerged in the 1980s in Victoria to improve responses and to 

reduce victim trauma. A specific Code of Practice applies to SOCAUs, which identifies that 

the role of SOCAU members is to prioritise the needs of victim/survivors and to offer them 

support (Victoria Police, 2005). Nonetheless, recent studies in Victoria and elsewhere in 

Australia suggest that police continue to view the legitimacy of rape complaints with 

scepticism (Heenan and Murray, 2006; King, 2009; VLRC, 2004). Negative attitudes and 

disbelief by officers continue to deter victims from coming forward, to withdraw their initial 

complaint and influence police decisions to refrain from laying charges (Heenan and Murray, 

2006; Jordan, 2001, 2004a, 2004b; Williamson, 1996; and Temkin, 1999, 2002). Despite 

modifications having been made to the complaint process, sexual assault victim/survivors 

continue to report that making a formal complaint to police is distressing and traumatising 

(VLRC, 2003). 
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Most cases that are reported do not proceed beyond the police (ABS, 1996, 2004; AIC, 2007; 

Heenan and Ross, 1995; Heenan and Murray, 2006). Police may not record an incident that is 

reported and, according to the Australian Institute of Criminology, less than 20% of sexual 

offence incidents that are reported to the police result in charges being laid and criminal 

proceedings being instigated (AIC, 2007). Based on cases between 1997 and 1999, VLRC 

(2004) found that less than one in six reports to police proceeded to prosecution.  

Cases that do proceed beyond the police progress to the committal process. The committal 

hearing is generally preceded by a ‗mention‘; if the accused pleads guilty at the mention, the 

case will go directly to the County Court and no committal hearing will be held (VLRC, 

2004). A committal mention is a preliminary and administrative process where matters in 

dispute are discussed, decisions around cross-examination are made, a defendant can enter a 

plea and where a date is set for the committal hearing. The committal hearing is a preliminary 

hearing, with the purpose of satisfying a magistrate that the prosecution has enough evidence 

to establish that there is a case to answer (Magistrates’ Court Act 1989). The objective of the 

committal is to facilitate a fair trial in the event that the accused person is committed for trial, 

and the proceeding therefore involves testing the prosecution‘s evidence. 

In cases of sexual assault, the committal hearing can be distressing for the victim because the 

evidential principles which apply to trials may not be enforced, thus subjecting the victim to 

less restrained (and, for the victim, a more excruciating and traumatising) cross-examination 

by the defence (VLRC, 2004; Criminal Justice Sexual Offences Taskforce, 2006). Although 

defence counsel do not have the automatic right to cross-examine victim-complainants and 

other witnesses at committal hearings, VLRC (2004) found that the defence are routinely 

granted approval to do so in Victoria, a practice which enables the defence to ‗test the 

victim‘.
2
 This includes being more aggressive in their line of questioning (particularly given 

there is no jury present to witness the proceedings), seeing how the victim/survivor responds 

to questioning, and trying out various lines of defence. 

                                                           
2
 VLRC (2004) reviewed sexual offence matters that had a committal hearing between September 2003 and 

December 2003 and found that in 39 out of 40 cases, the defence made an application to cross-examine the 

complainant and that the application was granted in all but one case. 
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The committal hearing is also considered a step in encouraging guilty pleas or negotiation, 

therefore saving the time and cost associated with a full trial. However, Australian statistics 

indicate that defendants in sexual offence cases are less likely to plead guilty as a method of 

case finalisation than defendants in any other type of offence (ABS, 1996, 2004, 2010; 

VLRC, 2001). Therefore, the case is more likely to proceed to trial than other offences and, of 

those that proceed to trial, is more likely to result in an acquittal (Taylor, 2007; VLRC, 2004; 

Stubbs, 2003; ABS, 2004). The committal lengthens the criminal justice process and the extra 

delay adds stress upon complainants and can impact on the victim/survivors‘ memory of the 

offence, therefore detracting from the quality of evidence given, in detriment to the 

prosecution (VLRC, 2004).
3
 

The problems with the committal hearing for the prosecution have led most Australian states 

to explore the possibility of abolishing it from the justice process. Western Australia is, so far, 

the only state to have abolished the committal process, having replaced it with a scheme of 

evidence disclosure in 2003. Other states, including Victoria, have hesitated in following the 

Western Australian model. Abolishing committal hearings in sexual offence proceedings has 

been identified as denying a category of accused people a procedural right afforded to others, 

and removing committal hearings would be problematic in cases of sexual assault that involve 

additional offences (VLRC, 2004; Criminal Justice Sexual Offences Taskforce, 2006). 

Replacing the committal process altogether with more administrative procedures to consider 

the merits of prosecution‘s case may be argued to be more efficient and less resource 

intensive, and warrants further consideration. 

The victim becomes the focus of proceedings throughout the legal process because of the 

nature of sexual assault: sexual assault normally occurs in private with the victim as the only 

witness; it generally involves no apparent injury and forensic evidence is often inconclusive 

or absent; disclosures are often delayed due to confusion, fear and manipulation and their 

experience may be met with scepticism and disbelief, so there is rarely any corroborating 

evidence (Easteal, 2001; Taylor, 2004a); the victim may be unable to recall intricate details of 

the event or may recall them with considerable distress (Lievore, 2003; Department for 

                                                           
3
 The negative impact of delays upon child victims both in terms of the level of stress and their recall of detail is 

particularly pronounced (VLRC, 2004). 
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Women, 1996). The nature of sexual offence cases is compounded by the entrenchment of 

‗rape myths‘ – the misconceptions and stereotypes about victim/survivors (for example that 

women and children routinely lie and fantasise about sexual assault, and that women are 

responsible for their own victimisation) throughout society that infiltrate the justice system 

(see for example, Easteal, 1998a, 1998b; Estrich, 1987; Taylor, 2004a, 2004b; Temkin, 2002). 

Together these aspects place the victim in a central yet compromised position within the 

criminal justice system and pose a unique set of challenges. 

The criminal justice system presents further barriers to those from marginalised and 

vulnerable populations. In a review of the legal system, the Australian Law Reform 

Commission (1994) concluded that women are systematically discriminated against within 

the legal system, including in cases of sexual assault. Further disadvantages are faced by 

victim/survivors who are, for example, Aboriginal (McGlade, 2006; Putt and Taylor, 2007), 

from a non-English speaking background (Allimant and Ostapiej-Piatkowski, 2010; Neame 

and Heenan, 2003), have a mental illness or other disability (Heenan and Murray, 2006; 

Lievore, 2004; Murray and Powell, 2008), who work in the sex industry (Banach and 

Metzenrath, 2000; Neame and Heenan, 2003), or who were sexually assaulted during 

childhood (Taylor, 2004a, 2004b). These circumstances lead to further obstacles largely 

because the law and criminal justice practice, by presenting itself as uniform and impartial, 

does not accommodate differences in gender, race, class, age, mental capacity and intellect. 

As a consequence of the low rates of reporting and high attrition rates early on in the process, 

most perpetrators have no contact with the criminal justice system. Even in cases that are 

processed further than the victims‘ initial complaint, the alleged offender remains ‗protected‘ 

by the system. Sexual offence case outcomes suggest that the general safeguards of the legal 

process (such as the right to silence or to ‗stand mute‘ at trial) have an effect more favourable 

to the defendant in a rape trial than to any other defendant. Defendants in sexual offence cases 

are less likely to plead guilty as a method of finalisation than all other defendants, their case is 

thus more likely to proceed through the trial processes and ultimately result in acquittal. 

Defendants in cases where the principal offence is of a sexual nature are three times more 

likely than other defendants to be acquitted for the crime(s) and conviction rates are 
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substantially lower in sexual offences than other offences, and have been in decline since the 

late 1980s (Daly and Bourhours, 2010; VLRC, 2004). 

The traumatising nature of the legal process – especially the trial – is well recognised and has 

been dubbed ‗secondary victimisation‘ (see for example, Adler, 1987; Campbell and Raja, 

1999; Lievore, 2005a). VLRC (2003) reiterated that this term is still accurate as a description 

of victims‘ experiences in court. Despite marked changes to legislation aimed at bettering the 

position and treatment of victims, their experiences remain fundamentally unchanged: the 

victim‘s perceived morality is central to the legal process and the traumatic requirement of 

detailing the assault and being subjected to a rigorous cross-examination persists. This 

persists in part because reforms that have been made to date have not addressed key 

structural, procedural and cultural aspects that underlie the criminal justice system. While 

recent reform efforts have aimed to improve the experiences of victim/survivors of sexual 

assault, their role within the criminal justice system remains fundamentally unchanged and 

victim/survivors‘ values, understandings and expectations of justice have not been central to 

reform efforts. 

A number of processes inherent in the criminal justice system practice, particularly trials, 

undermine victim/survivors‘ experiences of sexual assault. Such factors include: the quest for 

evidential proof, the public nature of the process, the demand to retell intimate details, the 

subjection of a victim-witness to rigorous cross-examination, an unmovable denial of guilt by 

the offender, the presumption of innocence and the privilege against self-incrimination, and 

the retelling of a selective version of facts – those that are deemed relevant by the legal 

system – while excluding other important contextual factors. These aspects of the adversarial 

process often set a framework within which legislative changes are discussed in policy reform 

debates. This framework also impacts the approach to change that is contained within current 

system structures and effectively blocks the progression of legislation from transcending into 

operational change. For example, the testing of the complainant‘s evidence is an important 

requirement in any trial and it becomes the job of the defence to cast doubt upon the 

prosecution‘s case, which is achieved by undermining the victim/survivor‘s allegations. The 

private and personal nature of sexual assault is placed in a legal framework which relies 
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fundamentally on the definition of specific acts and the requirement of in-depth detail about 

these acts. This means that intimate details of sexual acts are required by the law and, as a 

result, victims are placed in an invidious and traumatic position (Rush, 1997: 85). These 

procedures do not embrace victim/survivors‘ subjective experiences, nor do they respond to 

evidentiary issues that are central to sexual assault perpetration, such as relationship power 

dynamics, tactics of perpetrators and broader social contexts within which sexual offences 

occur (Cossins, 2006a, 2006b; Clark and Quadara, 2010).  So long as reform efforts are 

contained within existing legal frameworks, changes offer little potential to improve 

victim/survivors‘ experiences and prosecute a greater number of sexual offence cases 

because, in part, court procedures do not embrace the experience of victim/survivors, address 

power dynamics inherent to perpetration or consider the broader context of sexual assault. 

Further to the structural problems of the adversarial system are cultural issues that arise in 

courts. Studies in this area have generally observed that the trial process does not allow for 

the nature of sexual assault to be considered, let alone captured; and the reality of the offence 

is decontextualised, misconstrued, discarded and replaced by legal versions of facts and truths 

(see for example Breckenridge, 1999). Relevant to this is Foucault‘s (1980: 81-82) conception 

of subjugation – a process that subordinates or discounts certain types of information by 

either ignoring or reinterpreting the content – which has been used in the analysis of trials to 

provide insight into the routine standards that lead to the legal ‗versioning‘ of events at the 

expense of victims (see, for example Breckenridge, 1999; Munro, 2007; Taylor, 2004a; 

Young, 1998). The trial process involves silencing victims, which both discounts their 

experience and enables the defence to utilise a range of ‗myths‘, social norms and stereotypes 

to construct a different version of events. Essentially, defence lawyers use victim/survivors‘ 

responses to facilitate their own narratives. Although victim/survivors as witnesses are not 

absolutely devoid of power or unable to offer resistance during cross-examination, defence 

lawyers largely control the narrative (Young, 1998). Subjugating victims during their 

testimony effectively masks certain aspects of offences, thereby changing the meaning of a 

narrative or the significance of certain parts of the narrative (for example, placing weight 

upon the victim‘s drinking habits). Legal versions of ‗what happened‘ may then play on 
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abstractions of dominant social understandings of sexual assault – particularly myths and 

stereotypes – to depict various scenarios of what ‗really‘ happened. 

In sexual assault cases, dominant cultural meanings prevail to the exclusion of alternative 

accounts of social reality and provide a vehicle for the defence to undermine the credibility of 

witnesses or the plausibility of their stories (Smart, 1989; Taylor, 2005). Taylor (2005: 7) 

argues that usurping one voice in order to maintain the dominance of another group reflects 

the politics of sex and gender on a number of levels: the valuing and privileging of the male 

voice over the female voice; the sexual dominance of men over women and children; and the 

social dominance of men over women and children. This position recognises the general 

oppression of women through patriarchal power that is reproduced in the legal system. While 

helpful in understanding the role of gender and power in the legal context, this argument 

situates a universal model of victimisation that does not fully account for women‘s autonomy 

and ability to consent, the diversity of experiences of women and children, and advocates for 

idealised transformations of the socio-political context rather than practical solutions to the 

issues. 

Smart (1989) contends that the legal method itself is a process of disqualification of women 

and a celebration of phallocentricism, structured to meet the needs of the masculine 

imperative. In this process, she argues, disqualification is embodied through a rigid system 

that excludes women‘s experiences. Smart‘s essentialist position on oppression in the legal 

context and advocacy to abandon the role of law has been challenged by other feminist legal 

scholars (Munro, 2001), an issue which is addressed further later in this chapter. The role of 

dominant discourses and the production of court narratives in sexual offence trials addressed 

by Smart has been researched in the Australian context. Rush (1997), for example, 

emphasises that the level of detail required in trials shapes the victims‘ responses to read like 

pornographic material.  In her analysis of rape trial narratives, Young (1998) considers the 

powerful role of imagery and fantasy that is enacted by the defence. Young demonstrated how 

these are developed by drawing on culturally symbolic materials – such as the consumption of 

alcohol and choice of clothing. The defence then demolishes the victim/survivor‘s narrative 

and replaces it with a counter-narrative that draws on dominant meanings. This process 
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renders the victim/survivor‘s responses to the questions in court immaterial in the most 

fundamental sense; victim/survivors‘ answers are instead used to progress the defence‘s 

narratives that undermine their experience. While Smart advocates to invest in alternatives to 

the legal system, Rush and Young argue for framing legal definitions of sexual assault in 

terms of the harm to victims. These differences reflect the researchers‘ varied perspectives on 

the capacity of the law to address power relations and to respond to sexual offences – an issue 

I consider further in the following section of this chapter.  

What is clear, however, is that while there has been substantial reform since Young‘s (1998) 

and Rush‘s (1997) analyses on narrative in the Australian legal context was undertaken, there 

is little evidence to suggest that dynamics of power and narrative have been adequately 

attended to in reform agendas. Reforms have failed to address the cultural context of legal 

practice, courtroom power dynamics, the focus on specific sexual acts as the core of 

establishing proof of illegal sex and the restricted narrative that can be produced by the 

victim-witness in court. Failure to address these aspects is likely to frustrate attempts to 

improve victim/survivors‘ experiences of giving evidence and to increase the proportion of 

guilty findings. 

Overall, the criminal justice system, as the primary tool for justice, has demonstrated – 

through lack of engagement, low reporting rates, high attrition and low conviction rates – that 

it is not adequately responding to sexual offences. The focus on outcome statistics emphasises 

the lack of criminalisation of sexual assault within current criminal justice practice (Heath, 

2007). The research detailed above reiterates the failing of the criminal justice system to 

respond, through conventional mechanisms, to achieve basic functions of legal process, 

including charging and convicting guilty sexual offenders. Court narrative analysis 

emphasises the continued use of stereotypes and dominant understandings about women, 

sexuality and rape to undermine victim/survivors‘ experiences. The limited impact of the 

reforms in improving the experiences of legal processes for victim/survivors of sexual assault 

stresses the constraints of focusing legislative change and the protection of victims within 

existing frameworks. Together these findings emphasise a need to think conceptually about 
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processes from the perspective of victim/survivors, and to challenge the cultures and 

structures of the criminal justice system. 

2.3 Reforms aimed at providing victim/survivors with ‘justice’ 

Over the past decade in Australia, an acknowledgment of the shortcomings of previous reform 

efforts has led to a range of further reforms, many specifically framed at making the justice 

system‘s procedures more responsive to victim/survivors of sexual assault. This section 

begins with a discussion of the ways that efforts to reform criminal justice procedures to be 

more responsive to victim/survivors of sexual assault have been represented in policy and law 

reform discourse, specifically in Victoria. 

As I outlined in the Introduction, in light of the recognition of the limited impact of past 

reform efforts in improving the position of sexual assault complainants, VLRC was given a 

reference by the Victorian government. The reference was to review current legislative 

provisions relating to sexual offences to determine whether legislative, administrative or 

procedural changes are necessary to ensure the criminal justice system is responsive to the 

needs of complainants, and to develop and/or coordinate the delivery of educational programs 

which may be necessary to ensure the effectiveness of existing and proposed legislative, 

administrative and procedural reforms (VLRC, 2001: vii).  

VLRC (2001) made it clear from the outset that its approach was to consider both the 

substantive law around sexual offences and to, ―deal with the wider issues raised by the 

implementation of that law and relevant administrative and procedural practices in the 

criminal justice system within the context of an assessment of the needs of complainants‖ 

(p.4). VLRC focused on reform efforts within the traditional (adversarial) justice system as a 

means to enhance the responsiveness of the system to complainants. Essentially, the reference 

resulted in the establishment of the Crimes (Sexual Offences) Act 2006 and the Crimes 

(Sexual Offences) (Further Amendment) Act 2006 and a range of initiatives aimed at 

improving the justice system‘s responses to victim/survivors and perpetrators.
4
 Whether the 

                                                           
4
 Changes have included: further expanding the definition of sexual offences, greater restrictions on the 

admission of complainants‘ sexual history, jury warnings about the meaning of ‗free agreement‘ and reasons for 
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policy will provide an improvement in the responsiveness to complainants facing the criminal 

justice system is yet to be determined.
5
 However, given the limited focus of the reforms and 

in light of the arguments I have put forward regarding the need to challenge underlying 

structures and cultures and to embrace victim/survivors‘ perspectives, it is unlikely that these 

reforms will offer any substantial improvements to victim/survivors‘ experience of criminal 

justice. 

Although the reform initiatives to date may be criticised for containing the potential for 

change (Graycar and Morgan, 2005; Rush, 2010), VLRC‘s agenda demonstrated a shift in the 

conceptualisation of the role and function of the justice system; it presented a recognition that 

not only do complainants have a position in the justice system which is relevant to the 

process, but also that the justice system has a role to play in responding to their needs. The 

references themselves reflected a continuing and growing trend to recognise and appease the 

compromised position of victims in criminal justice processes. This follows an agenda set by 

the women‘s and victim‘s rights movement (emerging in the 1960s) that began to address the 

neglect of victims in modern criminal justice proceedings. In addition to various 

developments that I have mentioned earlier in this chapter, these movements also brought 

about the establishment and reform of legal and social policy aimed at protecting and helping 

crime victims, including various reviews by law reform commissions and the introduction of 

charters of victims‘ rights.
6
 

                                                                                                                                                                                     
delayed reporting, enabling victim-witnesses to have a support person with them while testifying, a presumption 

of access to CCTV to provide evidence, providing more opportunities for sexual assault education for police, 

forensic services, prosecutors and judges, enhancing collaboration and trialling multidisciplinary ‗one stop 

centres‘, providing prevention and early intervention programs for young offenders and increasing the number of 

treatment programs for children displaying sexually abusive behaviours (VLRC, 2006). 

5
 Similar policy developments are emerging in other Australian states; in NSW, a Sexual Offences Taskforce 

was established to address the NSW justice system‘s treatment of victim/survivors of sexual assault.  The 

Taskforce took a somewhat similar approach to VLRC; their reference to evaluate alternative models was 

framed to consider legislative and procedural change and to determine a range of reform recommendations 

(NSW Attorney General‘s Department, 2005, p. iii). Also similar to VLRC reference, the NSW Taskforce‘s 

reference centred on improvements in responsiveness of the justice system to victim-complainants. The work of 

the task force is still underway, and a number of recommendations are now being implemented at a policy level. 

 
6 In 1986 the General Assembly of the United Nations adopted and published the Basic Principles of Justice for Victims of 

Crime and Abuse of Power (commonly referred to as the Charter of Victims’ Rights). The Charter calls upon States to take 

responsibility to ensure recognition of, and respect for, the rights of victims of crime and abuse of power, and outlines steps 
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The need to take better account of the position of victims in the modern criminal justice 

system is increasingly gaining recognition. As I have discussed already, in an historical 

context, part of the reason that the State took to handling cases was to take the governance 

away from private institutions, to level power for those being processed and to lessen the 

burden on victims (Sebba, 2000). As such, criminal offences, including sexual assault, are 

recognised in contemporary criminal justice as harms against the State. The State, not the 

individual victim, is represented as the adversary to the defendant during criminal trial. A 

consequence of this shift has been a displacement of victims. 

The criminal justice system has been preoccupied with defendants‘ rights, such as those that I 

set out earlier in the chapter. The problems that arise out of legislating mechanisms aimed at 

meeting complainants‘ needs in a system that focuses on defendants‘ rights requires further 

inquiry. This is because the implementation of policy changes that are seen to jeopardise or 

conflict with the rights of the defendant will be restricted. As such, important changes for 

victims that seem to conflict with the rights of defendants are likely to be displaced during 

translation into practice. These issues place uncertainty upon the potential of rights-focused 

approaches – which are dominating policy direction at the moment – to achieve procedural 

fairness for victims. A more constructive understanding of these issues is one that moves 

away from setting up victim and offender needs as adversaries.  This position has been put 

forward by Edwards (2004: 970), who argues that justifying victim-centred reforms through 

the argument of restoring a balance of rights between the accused and the victim is, despite its 

political appeal, inherently flawed. Rather, he advocates for a ‗participatory‘ rather than a 

rights-based approach to debate around victim inclusion in criminal justice processes. His 

approach involves distinguishing various kinds of participation – control, consultation, 

information provision and expression – when considering roles that victims can and should 

play in the criminal justice system. Such a focus on the operational aspects of the criminal 

justice system in relation to meeting justice needs for victims progresses the debates about 

victims‘ needs beyond a ‗zero sum‘ game or a position of contesting rights between 

defendants and complainants. 

                                                                                                                                                                                     
necessary to curtail victimisation. Most states in Australia have adopted modified versions of the Charter. Victoria 

implemented its own adaptation of the Charter in 2007. 
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It may be argued that the needs and rights of defendants and complainants are not inevitably 

at odds with each other. Herman (1999: 9), for example, argues that, ―we need to decouple the 

pursuit of justice for victims from the administration of justice for offenders‖ and to create a 

distinct version of justice for victims that is separate from that of offenders. Victim/survivors 

need to be recognised to have an independent set of needs rather than aligning their needs in 

opposition to those of the defendant. Edwards (2004: 971) argues that to speak of balance 

assumes diametric opposition of victims and offenders, and this is an insufficient and 

inappropriate approach for addressing the position and role of victims in the criminal justice 

system.  Moreover, as Ashworth (1998: 30) points out, ―…the difficulty is that many of those 

who employ this [balance] terminology fail to stipulate exactly what is being balanced, what 

factors and interests are to be included or excluded [and] what weight is being assigned to 

particular values and interests…‖ Separating the needs of victims from defendants – placing 

them on an independent domain – may, according to Ashworth, provide a more perceptible 

base for developing policy aimed at responding to victims. Ashworth‘s position moves away 

from drawing on existing frameworks for thinking about victims and offenders criminal 

justice needs (that is, as necessarily adversaries and in conflict). In doing so, this argument 

makes way for a more robust discussion about victim/survivors‘ justice needs and desires. 

Considering what justice entails from a victim‘s perspective may provide a starting point for 

developing policies that respond specifically to their needs in their own domain. 

2.4 Non-legal, informal and non-adversarial ways of ‘doing justice’ 

Another trend in responding to crimes, including sexual offences, is diversion from standard 

(and adversarial) criminal justice practice. Over the past twenty years, there has been a push 

towards non-adversarial approaches and innovative criminal justice practice for various 

crimes and social problems (King et al., 2010). Although the adversarial system is the most 

customary way to respond to sexual assault, it is by no means the only available option. Many 

other responses – both within and outside the legal system, both formal and informal – exist 

in Victoria and internationally. Among these are: private organisational responses, such as 

Church initiatives and Medical Practitioners‘ Board complaints processes; mediation and 

dispute resolution; crime victim compensatory schemes; restorative justice initiatives; healing 



A fair way to go 

29 

circles; International Human Rights tribunals for victims of war crime, such as ‗truth 

commissions‘; and Ombudsman inquests into abuse of children in State care. While the 

differences, history and operation of these various responses are not the subject of this thesis, 

myriad existing and emerging response avenues reflect the current climate and highlight 

different ways that institutions and organisations are responding to sexual assault. These 

initiatives have arisen as a result of varying motivational forces and various political and 

social pressures. 

The introduction of various other response models may, in part, reflect attempts to fill a 

perceived void in the capacity of the criminal justice system to provide an appropriate 

response to sexual assault (as well as other crimes and ‗social problems‘) or to fulfil a 

particular need of crime victims or, more regularly, their perpetrators. The trend towards 

employing a greater array of institutional responses also reflects the expansion of 

governmental and legal interventions in responding to crime and the recognition of sexual 

assault as a health, legal, human rights and social welfare issue. 

There are various emerging justice paradigms that diverge from customary criminal justice 

practice in Australia, and these include restorative justice, therapeutic jurisprudence, specialist 

courts and problem solving courts. In this section, I briefly consider these ideas in order to set 

a context to current directions rather than to explore and critique the theories and practices. I 

then discuss some of the concerns around the increasing use of non-customary, private and 

informal responses to sexual assault in a general context. 

Restorative justice refers to a set of principles and practices governed by dialogue between 

people who have a key stake in the crime – the victim/s, offender/s, their support networks 

and community members – that promotes goals, such as communication, participation, 

apology, forgiveness and community reintegration (Braithwaite and Strang, 2001: 1-13).  

Restorative justice practices have been adopted in various jurisdictions in Australia (and 

overseas), including some that have directly targeted sexual assault (Braithwaite and Daly, 

1994; Curtis-Fawley and Daly, 2004; Daly, 2002; Hudson, 1998, 2002; Morris, 2002; Morris 

and Gelsthorpe, 2000). To date, restorative justice has mainly been offender-focused both in 

theory and practice and, with the exception of some work by Daly (2005), little consideration 
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has been given to the effects that these processes have upon victims. One of the only 

restorative justice governed practices set up specifically to respond to sexual assault is the 

South Australian Juvenile Justice (SAJJ) project. The South Australian government 

implemented family group conferences based on the notions of restorative justice which are 

organised and coordinated by a youth justice team in cases where ‗first time‘ juvenile 

offenders have pleaded or otherwise been found guilty of ‗minor‘ sexual offences. The use of 

restorative justice, alternative to standard court process in SAJJ, was determined on the 

perceived needs of perpetrators, not the victims, but was found to provide some benefits to 

victims that the criminal justice process does not provide (Daly, 1998; 2001). This reflects 

most developments in restorative justice practice that have been driven by the needs of 

perpetrators while contenders advocate that it also has positive implications for victims. 

Braithwaite (2003: 86) argues that, ―Restorative justice means restoring victims, a more 

victim-centred criminal justice system, as well as restoring offenders and communities.‖ 

However, sexual assault victim/survivors‘ justice needs and the extent to which they align 

with restorative justice requires further consideration. Indeed whether victim/survivors of 

sexual assault want procedures to be victim-centred or achieve restoration with their 

perpetrators and community is yet to be established. Herman (2005: 597) argues that the 

justice needs of victims of violent crimes (including sexual assault) do not correspond with 

restorative justice ideals. In particular, the victims in her study involving interviews with 22 

victims in the US had little interest in restoring relationships with individual perpetrators, 

which is often a key element of restorative justice practice. Rather than endorsing restorative 

justice as a suitable alternative that better meets victims‘ needs or taking restorative values to 

measure victim/survivors‘ needs, a more helpful approach to establishing whether 

victim/survivors‘ values align with those of restorative justice is to explore victim/survivors‘ 

justice needs more generally. 

Similar concerns about the benefits to perpetrators over victims in restorative justice practice 

have been raised in relation to therapeutic jurisprudence, which has been defined as the ―study 

of the role of the law as a therapeutic agent‖ (Wexler and Winick, 1996). Therapeutic 

jurisprudence upholds that the law can minimise the negative impact of the law on its 

participants – both perpetrators and victims. According to Wexler and Winick therapeutic 
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jurisprudence does not prioritise therapeutic values above other aspects of the law but rather 

seeks to draw attention to the beneficial (therapeutic) and harmful (antitherapeutic) 

consequences from legal practice (p. 8). In the area of criminal justice responses to sexual 

assault in Australia, therapeutic jurisprudence has been largely applied in relation to 

offenders, not victims, and significantly in response to policies that are increasingly punitive 

in their treatment of convicted sexual offenders (Birgden, 2004). Therapeutic jurisprudence 

ideals have been applied in some specialist domestic violence and sexual assault courts but 

have been criticised for prioritising perpetrators‘ needs above the safety and support needs of 

victim/survivors (Hennessy, 2008; Stewart, 2010; Tutty, Ursel and Douglas, 2008). Benefits 

of therapeutic jurisprudence have, however, also been identified for victim/survivors of sexual 

assault. Henry (2005; 2010), for example, argues that therapeutic jurisprudence provides a 

helpful lens through which to consider the impact of the international tribunals in responding 

to victims of sexual assault during armed conflict. Similarly Graycar and Wangman (2007) 

used therapeutic jurisprudence to consider redress scheme approaches that respond to 

institutional harms, and Feldthusen, Hankivsky and Greaves (2000) used therapeutic 

outcomes to help evaluate a redress scheme from the perspective of victim/survivors.
7
 The 

extent to which therapeutic jurisprudence can be applied to customary criminal justice 

processes to produce therapeutically beneficial results for victim/survivors of sexual assault 

remains relatively unexplored. However, as therapeutic jurisprudence does not challenge 

concepts of ‗justice‘, prioritise victim/survivors‘ wellbeing, nor address structural or 

procedural aspects of the justice system, the extent of its impact on producing ‗beneficial‘ 

experiences for victim/survivors in traditional criminal justice settings may well be limited.   

A third prominent direction in criminal justice practice is the establishment of specialist and 

problem-solving courts, which have arisen largely in response to a recognition that traditional 

approaches employed by the courts have failed to address crimes and social problems. 

Freiberg (2001: 11) argues that problem-solving courts seek to broaden the focus of legal 

proceedings from adjudicating facts and legal issues to changing the future behaviours of 

litigants and ensuring the future wellbeing of communities.  Specialist problem-solving courts 

have, however, been criticised for marginalising categories of crimes and being too specific 
                                                           
7
 Redress schemes vary in content, nature and process. The schemes usually involve an attempt to address abuse 

beyond the delegation of monetary compensation. Graycar and Wangman (2007). 
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about a particular criminal behaviour. Specialist sexual assault courts were introduced in 

Victoria in response to poor prosecutorial outcomes. The focus has been on bringing together 

interdisciplinary expertise and physical location, establishing specialist prosecution and 

introducing specialist lists that prioritise sexual assault cases thereby reducing wait-times. The 

courts have not, however, addressed key concerns regarding the structure and conduct of trial 

processes, thereby not addressing some of the key issues that have been raised as impeding on 

victim/survivors‘ court experiences. Further, while specialist courts have been introduced to 

respond to victim/survivors‘ treatment in the court process, address their safety needs and 

improve case outcomes, researchers Stewart (2005; 2010) and Tutty et al. (2008) have 

observed that in domestic family violence courts in some jurisdictions there has been a shift in 

emphasis away from victim/survivor‘s access to justice to focusing on preventing or reducing 

offending by defendants. These concerns identify the malleability of specialist courts‘ goals 

and caution that intent to improve the position of victim/survivors is not necessarily 

maintained. Rather, shifting social and political agendas can influence practice direction in 

ways that detract from victim/survivors‘ safety and criminal justice needs and, consequently, 

further marginalise crimes of sexual assault and domestic violence. 

The use of non-legal mechanisms to respond to crime, particularly sexual assault, raises a 

number of social, ethical and moral concerns. One issue is that many of the growing number 

of ‗options‘ are informal and/or privatised, a trend that has been contested and which comes 

with significant implications for sexual assault victim/survivors. Also of concern are the 

incapacity of private responses to tackle social injustice, a fear of trivialising the problem of 

sexual assault and the potential inability to appropriately handle power imbalances (between 

victim/survivors, perpetrators and institutions). These issues have been recognised for some 

time. In her critique of alternate dispute resolution, Warner (1994: 188) argues that, ―by 

offering individualised compromise rather than real solutions to genuine injustices, social 

control is maintained and critiques appeased... Informal justice individualises abusers and 

renders the person apolitical.‖ Scutt (1986) has argued that informal justice has a tendency to 

neutralise protest by providing private solutions and that it deflects women‘s disputes 

demands and claims for redress. Likewise, Thornton (1990: 144, cited in Warner, 1994: 188) 

has argued that by using private dispute and conciliation processes, ―violations are treated not 
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as public transgressions in the way crimes are treated, but as private peccadilloes.‖ According 

to these arguments, the trend towards privatised, informal and non-customary responses is 

identified as problematic; it has the potential to individualise crimes, detract from positioning 

issues (such as sexual assault) within broader social concerns and to remove the responsibility 

afforded to the State for dealing with profound social problems. This reiterates the need to 

ensure that responses to sexual assault are connected with wider socio-political agenda. Yet 

the criminal justice system (as an alternative to private responses) may also be critiqued for 

offering individualised solutions and, while it keeps the issues within the public domain, the 

legal system continues to fail to address power discrepancies, to embrace the experience and 

needs of victim/survivors or to connect sexual offending to the broader social justice context. 

Concerns raised by Warner (1994), Scutt (1986) and Thornton (1990) give precedence to 

further developing criminal justice system processes to respond to victims of sexual assault 

and to uphold the system as a real – and often preferred – avenue for victim/survivors of 

sexual assault to seek justice, however not all commentators agree. Smart (1986; 1989), for 

example, has emphasised the importance of considering non-legal strategies to deal with 

issues of rape and violence against women more broadly. Smart has argued that the law 

ultimately disqualifies women‘s experiences and, as a result, reform efforts aimed at 

recognising the harm of sexual assault will continually be frustrated. She contends that 

women should instead establish new tools to overcome oppression. Contemporary feminist 

legal commentator Munro (2001, 2003) has challenged the value of deterministic and 

essentialist perspectives on power in the legal context provided by Smart, and has rather 

advocated for a continued investment in legal reform. While emphasising the need for a 

nuanced analysis of power within the legal context, Munro (2001: 547) has critiqued the 

foundations of Smart‘s thesis and has argued that Smart‘s pessimistic interpretation of 

Foucault‘s approach to law as involving the expulsion of legal power is misplaced. Munro 

argues that law offers a site for a range of discursive powers to be addressed. 

Where legal power, like other forms of power, is diffuse, complex and 

interdisciplinary, allowing for the possibility of attaining some level of reform 

through mechanisms of legal challenge not only makes logical sense, it also 

becomes a practical necessity integral to the prospect of achieving subversive 

change (pp. 566-567). 
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Munro‘s counter-interpretation of Foucault‘s position in regard to law provides more promise 

to engaging with law reform to respond to sexual assault. This argument, which emphasises 

that legal power can be manifest both in judicial and disciplinary forms (rather than legal and 

non-legal sites put forward by Smart), enables the resistance to legal power through various 

levels of reform strategies, including by addressing legal definitions of consent alongside 

cultural stereotypes and social norms. Moreover, this position recognises that legal power is 

multifaceted and inter-disciplinary and extends beyond the legal system and into various other 

domains of social life. This position restores the importance of continuing to invest efforts 

into criminal justice system reform. 

The direction of most current alternate justice approaches, as I demonstrated above, does not 

appear to respond to the needs of victims, or prioritises them below the needs of the accused 

and below the motivation of protecting institutional interests. The value placed on legal and 

non-legal responses to their crimes from the perspective of individual victim/survivors 

requires consideration in informing the direction of efforts invested in criminal justice and 

alternative responses. Further, while research has demonstrated that most instances of sexual 

assault are not processed by the criminal justice system, the capacity for non-legal responses 

may be limited in a culture that does not demonstrate a capacity to regulate a continuum of 

sexual assault. Broader underlying issues, such as governance, may be more pertinent to the 

debate about how to respond to sexual assault. This moves discussions beyond preferences for 

different institutional approaches and focuses on the broader operational environment. Rather 

than responding to individual instances, addressing governance enables debates around 

societal culture, power, authority and control to be explored. Carrington and Watson (1996: 

267) argue that concerns for general governance of sexuality transcends arguments about 

whether or not to resort to legal or non-legal responses to sexual assault. They argue that the 

problem of sexual assault cannot be reduced to institutional responses and formal laws but 

rather lies in general social governance of exploitative sexuality: 

The challenge is how to produce an ethical culture opposed to sexual violence, 

not through the disciplinary regimes of coyness that operate through the 

corporeality of femininity, but through the cultivation of a sexually responsible 

citizenry, and a criminal justice process capable of punishing those who fail 
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their civic responsibility to fashion genuinely non-exploitative forms of male 

sexuality. 

Carrington and Watson provide constructive insight into modifying culture and governance of 

sexual assault within which institutional responses are one aspect. These arguments centre on 

the reduction and prevention of sexual assault, and to move beyond feminist debates about 

employing legal and non-legal responses. Yet the criminal justice system promises more than 

an avenue for regulating sexual offending; it represents a response to crimes centred on 

attaining ‗justice‘ and addressing these at an individual case level. Further, responding to 

sexual assault through the criminal justice system has implications beyond the legal context 

because legal discourse impacts on various forms of social activity and other institutional 

responses (Munro, 2007). 

There is relatively limited research on the effects of introducing formal non-adversarial and 

non-legal systems on victims, and the extent to which various procedures have the capacity to 

provide justice to victim/survivors remains largely unknown. It may be that, despite 

scepticism around the motivations of various institutions that are providing ‗alternative‘ 

avenues to deal with offences, the processes themselves could provide some insight into how 

different procedures offer (or fail to offer) justice for victims. With this in mind, the 

discussions in the following chapters not only focus on criminal justice responses but also on 

a range of responses that victim/survivors‘ perceive as relevant to justice. There is a need to 

consider broader social and cultural environments within which sexual assault is perpetrated 

and responded to as well as to consider the principles, strategies and practices that underlie 

and transcend response initiatives, rather than positioning the criminal justice system‘s 

operation as a starting point for debates about justice. 

2.5 Sexual assault, procedural justice and reform 

Over the past two decades, the discipline of criminology has increasingly focused on 

procedural aspects of the legal system (King et al., 2009; Warren, 2000). In the instance of 

sexual assault, the increasing influence of social and political sciences has taken prominence 

in shaping reform efforts towards procedural aspects of criminal justice institutions (Rush, 



Reforming and reframing justice 

36 

2010). Rush (2010: 238-248) argues that the sexual assault reform movement in Australia 

over the past two decades began with the rise of social scientific forms of knowledge. This 

movement gave a voice of authority and legitimacy to the initiation and direction of the 

reform efforts. This has been followed by a reorientation of sexual offences reforms from a 

focus on substantive law (including examining and reformulating definitions of sexual 

offences) to the legislation that governs procedures, and the impacts that these have on the 

victim/survivors who enter the criminal justice system. This section considers the relevance of 

procedural justice theory and its potential for progressing reforms aimed at improving justice 

processes for victim/survivors of sexual assault. 

While there has been increasing focus on procedural aspects of criminal justice responses to 

sexual assault, what victim/survivors expect from system procedures to promote justice and 

how procedural factors relate to broader justice goals have received little attention. As I 

established earlier, in order to progress criminal justice reform debates, there is a need to 

move beyond examining the impact of procedures on victim/survivors who encounter the 

system. This includes thinking conceptually about the role of procedures in terms of justice 

and fairness and exploring victim/survivors‘ understandings to develop these concepts. 

Procedural justice has been defined as a body of theory and research that focuses on the 

perceived fairness of procedures (Wemmers and Cousineau, 2005). Fundamentally, it refers to 

the personal evaluation that a procedure is fair. This notion of subjective procedural justice 

was brought to the fore by Thibaut and Walker (1975) who applied it to conflict resolution 

within the discipline of socio-psychology. They defined procedural justice as referring to 

individuals‘ perceptions of the treatment they received in decision-making processes.  

Prior to the work of Thibaut and Walker, research in the field of criminal justice procedures 

had focused on distributive justice (outcomes as determining judgments of fairness) and 

equity theory that have argued that the fair distribution of outcomes govern judgements about 

whether processes are fair and satisfactory. Traditionally, law has focused on procedural 

fairness in an objective sense. It follows then that if legal procedural safeguards are in place 

then the procedure must be fair, regardless of whether one actually thinks it is fair (Howieson, 

2002). There is a sense that if everyone is treated the same then fairness is achieved.  
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One key theorist who has supported the need for objective procedural justice is Habermas. 

Habermas (1996: 79) argues that procedural fairness requires the protection of, ―the worth and 

dignity of persons whose legal entitlement and obligations are subject to determination by the 

state‖ and that this is fundamental to the fair and legitimate functioning of legal authority. The 

implication of this is to have a system that structurally appears fair rather than one that is 

experienced as fair from the perspective of individual participants.  It is this liberal 

interpretation of objective procedural structure that is often seen as necessary to the fair and 

legitimate functioning of legal authority. In this context, the rights of the accused and the role 

of the State have received particular attention. Taking this approach, a number of writers have 

considered procedural fairness as a necessary part of any legal system but have tended to 

focus on an understanding of whether or not procedural fairness or objective procedural 

justice conforms to normative standards of justice (Douglas and Jones, 1996; Rosenfeld, 

1995).   

It may be argued, however, that not only is legal theory fraught with the difficulty of trying to 

establish recognisable and objective universal standards of fairness, but it neglects the 

relevance of people‘s subjective perceptions of procedural justice. As Howieson (2002:7) 

argues, ―[i]t may be that clues to universal objective standards of justice may be found in 

peoples‘ subjective perceptions of procedural justice rather than in any objective criteria.‖ 

This approach captures the agenda of the thesis. While claims for objectivity and neutrality 

can be criticised in the legal context for masking the domination of male norms and standards, 

responding to subjective ideals may also be challenged. For example, the utility of subjective 

understandings in the criminal justice context may be seen to result in great unfairness to 

defendants in some instances, be unworkable in practice or be so varied as to be impossible to 

ever fully be incorporated into a justice system. Nevertheless, drawing on individuals‘ 

understandings can also provide a worthwhile starting-point for developing legal concepts and 

practices that have been dismissed in past approaches to law and procedure and that move 

away from trying to ascertain objectivity. 

Lind and Tyler (1988: 3-4), pioneers in the area of procedural justice, argue that procedures 

can be discussed with reference to either objective or subjective standards: 
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Objective procedural justice concerns the capacity of a procedure to conform 

to normative standards of justice, to make either decisions themselves or the 

decision–making process more fair by, for example, reducing some clearly 

unacceptable bias or prejudice. Subjective procedural justice concerns the 

capacity of each procedure to enhance the fairness of judgments of those who 

encounter procedures.  

Procedural justice does not necessarily displace the importance of distributive justice or the 

ideals of instrumental, objective justice. However, it considers the importance of subjective 

evaluations of whether a procedure is fair and just, and seeks to highlight that perceptions of 

justice are not only influenced by the outcomes individuals receive, but also by the procedures 

through which outcomes have been determined (Mossholder, Bennett and Martin, 1998). 

Moreover, according to procedural justice theory, evaluations of justice can derive from 

procedures in and of themselves. In their research, Thibaut and Walker (1975) found that the 

personal evaluation of a procedure as fair influences the level of personal satisfaction 

independently of outcome. 

The work of Thibaut and Walker (1975) has since been further developed by a number of 

researchers, particularly within the psycho-legal and socio-legal disciplines, and primarily in 

the areas of conflict resolution, organisational psychology and dispute resolution. Wemmers 

(1996) applied notions of procedural justice to an evaluation of victim-centred reforms in 

Netherlands. Using a questionnaire to survey victims of ‗minor assaults‘ who had been 

through the criminal justice system process, Wemmers examined the impact that fairness of 

the treatment of victims in the system had on attitudes towards the system and law-abiding 

behaviour. Wemmers found that information, neutrality of the authority and respect of 

victims‘ wishes were central to participants‘ evaluations of whether the justice process was 

fair. To date, procedural justice research has established the main elements comprising 

procedural justice as: control over the process and outcome (Thilbaut and Walker, 1975); 

social aspects of procedures, such as communication, ‗voice‘ and conduct; perceptions of fair 

processing results for positive feelings, either of catharsis, group membership or self-esteem 

(Lind et al., 1983; 1990); and interpersonal and relationship variables of status recognition, 

neutrality, trust and faith in authority (Tyler, 1989; Tyler, 2006b). Such elements provide a 

base not only from which to consider understandings of what underlies just and fair 
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processing, but also to question the kinds of processes that both allow for and inhibit the 

achievement of these constructs. Procedural fairness traverses various system and institutional 

approaches and instead examines personal understandings and experiences of the processes 

that underlie responses. 

Procedural justice has been noted in the literature as critical to the satisfaction, or otherwise, 

of the crime victim with the criminal justice system because it essentially values the course of 

justice processes for those involved (Paternoster et al., 1997; Wemmers, 1996; Tyler, 1990; 

Lind et al., 1990). However, to date there has been limited research on victims‘ 

understandings of procedural justice in the criminal justice system. Procedural justice research 

suggests that a process that is deemed to be fair is one that involves elements of trust, respect, 

status recognition, communication, being heard, participation and a perception of being in 

control (Lind and Tyler, 1988; Lind et al., 1983; 1990; Mossholder, Bennett and Martin, 

1998; Lawrence, 2003; Paternoster et al., 1997; Thibaut and Walker 1975; Tyler, 2006a; 

Wemmers, 1996).  Yet these aspects have derived from only a few studies which have 

covered this topic, and that have tended to rely on large-scale surveys or clinical, hypothetical 

based studies (see for example, Lind et al., 1990; Paternoster et al., 1997; Tyler, 1990; 

Wemmers, 1996).  As is discussed in the proceeding sections, the thesis aims to move outside 

these research constraints in order to develop and apply to procedural justice theory. It does 

this by providing a qualitative exploration of victim/survivors‘ understandings of justice using 

in-depth interviews, further detail of which is provided in Chapter 3. 

2.6 A quest for ‘justice’? 

As I outlined earlier, current political discussions around criminal justice responses to sexual 

assault have focused on the need to provide ‗justice‘ for victim/survivors. The criminal justice 

system is tied to concepts of justice. Earle, Sarre and Tomaino (2004: 1) argue that, ―a 

discussion of the notion of justice is an essential starting point for determining whether a 

criminal justice system can be what it professes to be and deliver what one expects it to 

deliver.‖ With reference to responding to victims of sexual assault during conflict, Henry 

(2010: 1115) concluded that, ―one thing that does remain clear and constant across time, 
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space and culture is the universal quest for justice‖. Yet, measurements of justice and fairness 

for victim/survivors of sexual assault through system responses have relied on predefined 

notions contained within existing frameworks – and from drawing on evidence of low 

reporting, poor case outcomes, negative interactions with police, traumatic experiences in 

trial, and so on to demonstrate whether justice has been achieved – rather than beginning with 

understanding the concept of justice from the perspectives of victim/survivors. 

To date there have been few studies that conceptualise what fair and just processes actually 

are from the perspective of victims, what they mean to victims, and how the ‗goals‘ of 

procedural justice may be realised through modifications to legislation, administration and 

procedures in the criminal justice system.  I have already highlighted a number of factors that 

justify the relevance of considering justice and procedural fairness from the perspective of 

victim/survivors of sexual assault. These include: the widely acknowledged poor treatment of 

sexual assault victims by the criminal justice system; many reform efforts have aimed to 

improve the system‘s procedures for victims of sexual assault but have had limited success; 

customary criminal justice procedures are particularly problematic for addressing sexual 

offences; and, a lack of engagement in the system continues to be evidenced through the gross 

under-reporting of sexual offences which has been explained partially through 

victim/survivors‘ well justified fear of criminal justice processes. There is a clear discrepancy 

between the identified need to provide victim/survivors with justice and to make processes 

fairer to victim/survivors and knowledge of what justice and fair processes actually mean to 

victim/survivors. 

The definition of ‗justice‘ is widely debated, including its association with social justice and 

criminal justice, and the potential for its attainment through institutional or system responses 

(Daly and Stubbs, 2006). In discussing the concept of justice broadly, Sen (2009: xii) argues 

that while institutions play a fundamental instrumental role in the pursuit of justice, justice 

must be defined according to people‘s lived experiences rather than a set of institutional 

principles. From this perspective, beginning with an exploration of victim/survivors‘ 

understanding of justice is crucial to developing criminal justice system reforms that aim to 

deliver justice to them. This position also reflects feminist jurisprudence that situates 
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victim/survivors‘ lives as the starting point for examining legal responses and locates their 

experiences as central to understanding legal responses rather than working within existing 

legal categories, doctrines and structures (Graycar and Morgan, 2002; Littleton, 1989).  This 

position offers the potential to advance debates about criminal justice reform and practice in 

ways that will respond to victim/survivors‘ justice needs, and is a worthwhile approach to 

consider in developing responses to sexual assault. 

There are only a few examples of research that has engaged victim/survivors‘ understandings 

of justice and applied these to existing response systems. Herman (2005) analysed the idea of 

justice among 22 victims of violent crime in the United States and found that their 

conceptions of justice emphasised the following: community validation and vindication, 

offender admission, accountability and a genuine apology, but not reconciliation, forgiveness 

and conventional punishment (as in a prison term). Herman also found that most of her 

informants were not particularly interested in seeing the perpetrator punished; punishment for 

its own sake was not a high priority. Herman‘s research offers a valuable approach to 

considering justice and system approaches to justice in a way that embraces victim/survivors‘ 

insights, and is built upon further in the discussions that follow. 

The Law Commission of Canada (2000b) provides an example of a government policy 

initiative that aimed to respond to victim/survivors‘ justice needs by beginning with the 

understandings of victims themselves. The Commission reviewed criminal justice and 

alternative processes for adult victim/survivors of child abuse whilst in State institutional care 

and found that victims have a broad range of needs, including: acknowledgment of the harm 

done and accountability for the harm, an apology, access to therapy and education, financial 

compensation and a commitment to public awareness to prevent a repeat of their experiences 

(Law Commission of Canada, 2000a: 1-3). The Commission made three recommendations 

regarding the use of alternative processes, namely that they need to (1) respect and engage 

victims, (2) advise and support victims so they can make informed choices, and (3) to be 

fiscally responsible and acceptable to the public. The Commission applied the findings as 

criteria to assess a number of processes offered by various Canadian jurisdictions and 

agencies that have been, or might possibly be, used to provide a measure of redress to former 
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residents of institutions. This example stands aside from many other reform reviews, 

including those that have been recently undertaken in the Australian context, for several 

reasons: the considerable emphasis given to victim-centred research in contributing to the 

development of policy reform recommendations; the application of recommendations extends 

across jurisdictional types; the stress on government responsibility; and that responses are 

linked with a broader agenda of public awareness remembering the abuse as part of the 

country‘s history (Des Rosiers, 2001; Law Commission of Canada, 2000a). 

Although used to respond to a particular group of victims (adult survivors of institutional 

abuse during childhood), the Canadian study highlights the importance of considering a range 

of strategies, their impact upon victims and their potential to inform justice-based approaches 

to respond to victims. Another significant part of the Canadian study‘s approach is that it 

started with the perspective on the victims‘ needs and then sought to evaluate how different 

processes met such needs. The need to understand the perspective of victim/survivors as well 

as the acknowledgment of the importance of focusing on procedural aspects of systems aimed 

at meeting those needs, as considered in the Canadian study, are also central to the approach 

of the current research project. The relevance of procedures themselves in meeting the needs 

of victim/survivors requires further consideration, particularly within the context of the 

criminal justice system. 

In addition to international work on victim/survivors‘ perceptions of justice and systems that 

respond to their justice needs, there are also examples of some Australian research that have 

been drawn from samples of victim/survivors to gain understandings of their experiences of 

services and systems. These have been framed in terms of victim/survivor‘s support needs, 

health consequences, organisational responsiveness and satisfaction rather than justice (recent 

examples include Lievore, 2005a; Astbury, 2006). This Australian research provides 

important information as to the effects and impacts of system responses to victim/survivors of 

sexual assault. However, there remains a gap in Australian research on the concepts of justice 

and procedural fairness from the perspectives of victim/survivors. 

Although recent reform recommendations made by VLRC have specifically targeted 

improving processes for victim/survivors, notions of procedural justice have not been 
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addressed in the reports. Further, VLRC‘s (2004) recommendations targeted changes within 

the boundaries of the traditional (adversarial) system. In discussing the approach taken by 

reform commissions in Australia generally, Graycar and Morgan (2005: 396) have argued that 

the commissions have paid insufficient attention to the real lives of those who interact with 

and are impacted upon by, the law and legal systems. Further, as Graycar and Morgan point 

out, the approach of Australian law reform commissions to date has been coming up with 

proposals for formal legal changes, often focusing on statutes, at the expense of other ways of 

engaging with change, such as challenging legal objectives, stimulating debate and thinking 

innovatively about legal concepts (pp. 403-405). My analysis of research presented 

throughout this chapter supports the arguments put forward by Graycar and Morgan. The 

extent to which procedural justice for sexual assault complainants can be delivered through 

reforms to traditional (adversarial) processes remains under-examined in VLRC‘s reference. 

The experiences and understandings of those directly implicated by sexual offences – that is, 

the victim/survivors, have not being fully embraced in reform and policy discussions. 

The starting point for improving criminal justice responses, to make them fairer and more just 

for victim/survivors of sexual assault must be to take victim/survivors‘ views into account. 

This thesis explores how victim/survivors of sexual assault understand justice, and 

specifically procedural justice, in system responses. The extent to which the criminal justice 

system (as well as other systems, institutional and organisational responses) has the capacity 

to provide a meaningful sense of justice to victim/survivors is explored in the proceeding 

chapters through analysis of victim/survivors‘ accounts. The following chapter discusses the 

methodological approach employed to explore how victim/survivors of sexual assault 

conceptualise justice and, specifically, procedural justice using in-depth interviews with 

victim/survivors. The capacity to incorporate victim/survivors‘ understandings of procedural 

justice into traditional (adversarial) procedures is explored through interviews with 

victim/survivors of sexual assault. Throughout the thesis there is discussion about how policy, 

reform and practice initiatives may accommodate the meanings of justice and fair processes 

for victim/survivors. 
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CHAPTER 3: METHODOLOGY 

The literature overviewed in Chapter 2 demonstrates that the failure of the criminal justice 

system to adequately respond to victim/survivors of sexual assault has been well documented. 

Gaining insights into victim/survivors‘ understandings of justice and examining the extent to 

which their justice needs can be met within criminal justice system responses is important. 

Without an appreciation of and a commitment to victim/survivors‘ understandings of what 

‗fair‘ and ‗just‘ processes constitute, reform efforts aimed at improving processes may well be 

frustrated. This thesis aims to address this research gap by providing an in-depth account of 

what victim/survivors of sexual assault understand justice to be, with specific reference to 

procedural justice, and the ways in which procedural justice may be met in criminal justice 

and other formal systems, particularly in Victoria. The research also explores the implications 

of a consideration of victim/survivors‘ justice needs for efforts aimed at reforming the 

criminal justice system such that it may become responsive to victim/survivors of sexual 

assault. The extent to which procedural justice for victim/survivors of sexual assault can be 

met within traditional (adversarial) processes is also considered.  This chapter states the 

research questions put forward to investigate these research aims. The chapter then outlines 

the methodological approach and procedures undertaken in order to address the research aims 

and key research questions. Here the research epistemological approach, ethical 

considerations, method, research participants and data analysis are discussed. 

3.1 Research questions 

As stated above, this thesis works towards establishing how victim/survivors of sexual assault 

understand justice, with specific reference to procedural justice and the ways in which justice 

may be met in criminal justice and other formal systems, particularly in Victoria. The research 

also explores the implications of a consideration of procedural justice for efforts aimed at 

reforming the criminal justice system such that it may become responsive to victim/survivors 

of sexual assault. The extent to which procedural justice for victim/survivors of sexual assault 

can be met within traditional (adversarial) processes is also considered.  In doing so, the 
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research provides information that may be used to critique and inform current and future 

policy direction advocated towards benefiting victim/survivors of sexual assault. 

The key research questions are: 

How are justice and procedural justice understood by victim/survivors of sexual assault? 

How important is justice to victim/survivors of sexual assault? 

Are concepts of justice and procedural justice, as defined by victim/survivors, currently being 

met by criminal justice and other formal processes? 

Are notions of procedural justice relevant to reform and policy efforts aimed to make the 

justice system more responsive to victim/survivors of sexual assault? 

To what extent can procedural justice for victim/survivors be realised in traditional 

(adversarial) processes? 

These research questions evolved from an analysis of sources discussed in the Introduction 

and Chapter 2. These include the past research on criminal justice system responses to sexual 

assault (in particular to victim/survivors), theories of procedural justice, the political climates 

that have given attention to victim rights movements and the increasing application of diverse 

emerging paradigms of justice in criminal justice practice. Below I discuss the research 

approach and method used to explore these questions in the thesis. 

3.2 Research approach  

The epistemological framework within which this research is broadly positioned is critical 

and constructionist. This is because the aim of the research is to gain insights about the 

meaning of justice from victim/survivors and to challenge the ways justice is conventionally 

framed and delivered by systems. Doing so provides challenges to dominant discourses and 

usual understandings of justice and the systems that operate in our society, a research position 

which is aligned with critical constructionist theory. I situate myself within a critical 

theoretical frame, influenced particularly by feminist critical theory and feminist post-

structuralist ideas of subjectivism. Feminist critical theory has influenced the research design, 
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including the emphasis on ‗giving voice‘ to participants‘ understandings of justice, producing 

new knowledge that contributes to challenging, and changing, current approaches to criminal 

justice. Post-structuralist ideas of subjectivism have also influenced the research approach, for 

example recognising that there is not one unified victim voice; that there are instead multiple 

understandings and truths that change and are reflective of social, political and cultural 

values. This perspective also recognises awareness of the interpretation of meaning, and how 

these are translated and imposed; it reiterates the influence of not only the participants‘ 

backgrounds but also that the researcher‘s own background and values influence the research 

approach, analysis and interpretations.  

Indeed, feminist researchers have maintained that there is an infinite spectrum of ‗situated 

knowledges,‘ where truths are the production of partial discoveries shaped by the historical, 

cultural, racial and social situatedness of the observer (Haraway, 1988; Spelman, 1988; 

Bartlett, 1990). Post-modern feminist theories have problematised claims to ‗know‘ and 

emphasised the importance of recognising diversity and multiple truths, rather than aiming to 

establish a universal all-encompassing truth. Further, gender is one of many sources of 

identity, and this is one category that can assist with understanding and improving injustice 

(Bartlett, 1990, cited in Heenan, 2001: 119) and, with this in mind, gender is included as one 

important lens for analysing responses to sexual assault within this research. With these 

influences on my research, I acknowledge caution around ‗truth‘ claims and the role of inter-

subjectivity in creating multiple truths. I accept that ontologically, ‗truth‘ is reflective of 

social, political and cultural values that shift over time, and that accepted truths are often 

flawed because of the oppressive nature of society and the perspectives that dominate 

customary understandings. I also understand my role as a critical constructivist researcher is 

to question accepted knowledge and to shed light on social injustices so that social change can 

occur. This applies specifically to this research, which focuses on applying victim/survivors‘ 

knowledge and experiences to relevant approaches to criminal justice procedures. This study 

acknowledges the ‗conscious partiality‘ that shapes, constructs, influences, biases and 

contradicts understandings of justice and system responses to sexual assault. 
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The research ontology sits broadly within Fuss‘s (1989: 3) understanding of constructivist 

claims to knowledge, ―what is at stake for the constructionist are systems of representation, 

social and material practices, laws of discourses and ideological effects. In short 

constructionists are concerned above all with the production and organization of differences, 

and they therefore reject the idea that any essential or natural givens precede the process of 

social determination.‖ This research accepts that the social environment influences and shapes 

the experiences of victim/survivors and that criminal justice institutions themselves are 

shaped by the social and political environment. Moreover, Fuss reiterates that there is a need 

to challenge conventional systems and to give consideration to different perspectives, a core 

undertaking of this thesis. 

The approach taken in this research may be considered as sitting within a variation of critical 

research or ‗reconceptualised‘ critical research, which incorporates post-structural influences 

as a resource in pursuing emancipatory research projects. There are numerous kinds of critical 

research, Kincheloe and McLaren (2000: 291) assert: 

Critical research can be best understood in the context of empowerment of 

individuals.  Inquiry that aspires to the name critical must be connected to an 

attempt to confront the injustice of a particular society or public sphere within 

the society. Research thus becomes a transformative endeavour unembarrassed 

by the label political and unafraid to consummate a relationship with 

emancipatory consciousness.  

Kincheloe and McLaren‘s words sum up the research agenda for this thesis: the aim is to 

confront injustices faced by victim/survivors of sexual assault; the research agenda is to 

encourage and facilitate changes to improve their position within systems and society more 

broadly. The critical research approach is concerned with issues of power and justice, and the 

thesis is concerned with these issues as they relate to responding to sexual assault. Critical 

research also considers the ways that factors – the economy, matters of race, class, gender, 

ideologies, discourses, education religion and other social institutions, and cultural dynamics 

– interact to construct a social system. As such, this perspective emphasises that being 

informed by, rather than excluding, other schools of thought and approaches to research is 

seen to provide a platform for a deeper, fuller understanding of the complexity of the subject 

under investigation. This position is relevant to the research approach undertaken for this 
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thesis as the main goal of the thesis is to gain insights into victim/survivors‘ understandings, a 

section of society whose understandings and experiences have been largely neglected, despite 

the impact that such systems have on them. 

Thus whilst taking precaution not to make any grand or universal all-encompassing position 

from this research and recognising that the level of representativeness and generalisability of 

the findings is restricted, the thesis nonetheless aims to make a positive, constructive 

contribution to the idea of justice for victim/survivors of sexual assault, and includes a 

gendered approach to analysis. 

Consistent with the research approach outlined above, this thesis employs a feminist, 

qualitative research method to provide an in-depth exploration of how victim/survivors 

understand procedural justice. Acknowledging feminist agendas are diverse, Olesen (2005: 

236) expresses an aspect of unity in feminist qualitative research: 

[W]ithout in any way positing a global, homogeneous, unified feminism, 

qualitative feminist research in its many variants whether or not self-

consciously defined as feminist, problematises women‘s diverse situations as 

well as the gendered institutions and material and historical structures that 

frame those. 

As emphasised by Olesen, there are multiple feminist approaches that are unified by the 

commitment to problematise the situations faced by women and the institutions that influence 

their experiences. As such, by focusing on the various understandings and experiences of 

victim/survivors of sexual assault (which overwhelmingly affects women and children) and 

problematising the capacity of criminal justice systems to respond to these various meanings, 

including through a gendered lens, the research project is distinctly feminist. Given the focus 

on systematic responses to sexual assault, this research may be considered almost inevitably 

feminist.  

With reference to situating research within a feminist framework, Olesen (2005: 236) also 

argues that, ―[f]eminist qualitative research is not a passive recipient of transitory intellectual 

themes and controversies, but rather influences and alters the research approach‖, a point that 
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clearly applied to the topic and methodological development of this research. In this study, 

feminist understandings influenced every stage of the research, from the research topic that 

addresses justice and victim/survivors of sexual assault, to the design which values 

participants‘ voices, the methods of recruiting that included careful consideration of ethics 

and ways to elicit the stories of participants, the conduct of interviews – aiming to give 

control and support to interviewees, the analysis and interpretation of results that provide 

extracts of victim/survivors‘ experiences that apply feminist theories and the write up of the 

research that positions the accounts of victim/survivors as central to understanding their 

justice needs. The influence of these aspects is explored in more detail later in this chapter 

and demonstrated throughout the thesis. 

Drawing from victim/survivors‘ perspectives and applying these to inform and instigate social 

and policy change are research characteristics that are distinctively ‗feminist‘. Feminist 

research approaches, particularly standpoint and poststructuralist approaches, include a 

commitment by the researcher to be upfront and reflective about her political positions and 

personal experiences (Jackson, 1999); a position which this research is dedicated to. 

According to standpoint and poststructuralist feminist approaches, the researcher needs to 

consider the influence of personal and political factors, to be aware of the impact it has on the 

approach, analysis and interpretation of data, and to encourage the reader to consider the 

research within its context (Alvesson, 2002).  Given this, I have considered and reflected 

upon my own position in the methodological design, process and analysis – this is included 

later in the chapter. 

This understanding of feminist methodological approach has influenced my position as a 

researcher; I see my role not as a translator of knowledge (as may be in traditional or 

objectivist epistemology), but as an engaged advocate for the victim/survivor participants. 

Further, I recognise that objectivity may be harmful to the research as it does not 

acknowledge the positionality of the researcher. As such, it is important to make explicit my 

stance and the influence of my personal background on my claims – inter-subjectivity.  I 

accept the position that research is not value-free, but is inherent in all research and adopting 

a critical position provides the opportunity to empower and transform oppressive social 
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structures (Jones, Torres and Arminion, 2006: 5). I identify myself not as an all-knowing, 

unified, distanced, context-free seeker of objectified knowledge, but rather as a researcher 

wanting to explore the ways that victim/survivors have come to understand their particular 

experiences of procedural justice, keeping in mind that my personal, social and political 

positions have influenced my research interaction. This is discussed further later in this 

chapter as a personal reflection. 

Qualitative research generally takes the form of relatively broad questions of the topic under 

investigation (Fossey et al., 2002; Phillips and Hardy, 2002). Given that justice and 

procedural fairness for victim/survivors of sexual assault remains a largely unexplored yet 

complex area of study, the research design reflects an exploratory approach rather than 

positivist research, which is characterised by circumscribed and proscribed procedures and is 

instead, exploratory (Jupp, 1989).  The research also has an inductive ‗interpretivist‘ 

epistemology in that it aimed to develop, not just test, procedural justice knowledge and 

theory. The meanings of justice and fairness for victim/survivors are the topic of investigation 

rather than the extraction of generalisable conclusions. The important contribution of this kind 

of qualitative research in policy development and critique (although regularly dismissed) has 

been well established (Finch, 1986). In-depth accounts of victim/survivors‘ knowledge 

accentuates personal experiences of policy and practice, thereby reinforcing in a personal way 

the impact of current and future reform efforts. Linking personal and diverse understandings 

and experiences of individual victim/survivors to implications for the systems that serve to 

respond to sexual assault, the research can establish important learnings for policy and 

practice in the criminal justice system. Importantly, the research offers a critique of customary 

justice approaches and its impacts on victim/survivors, which can be used to inform policy 

directions to improve the situation of victim/survivors. 

3.3 Research participant recruitment process 

Participants were recruited specifically for their experience of sexual assault through 

specialist sexual assault support services and sexual assault service networks. This ‗purposive 

sampling‘ method allows for selecting information rich cases rather than selecting a sample 
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for the purpose of empirical generalisability (Patton, 2002; Lincoln and Guba, 1985). 

Interviewees were selected using a purposive, grounded theory sampling method. This 

consisted of strategically selecting participants on the basis of their relevance to the study 

(Bryman, 2004; Darlington and Scott, 2002). The main criteria for selection was that the 

participants had experienced sexual assault (which was self-defined), were adult (that is 18 

years and above), resided in Victoria, and were able to consent to participating in the study by 

attending an interview. To fulfil the research aims of gaining in-depth insight into 

victim/survivors‘ understandings, a limited number of victim/survivors of sexual assault were 

specifically targeted to participate in the study. In this section, details of this sampling and 

participant recruitment process are discussed. 

The foremost consideration that shaped the sample of the research was ethical. This was 

fundamental to the recruiting process, limiting who would be approached and how. Sexual 

assault is a sensitive topic and ethical considerations necessarily shape and restrict both the 

research strategy and the sample of the thesis. This applied to seeking, interviewing, 

translating and representing victim/survivors in the study. This was a key consideration and is 

discussed in more detail later in the chapter. 

One concern in setting boundaries to the sample was restricting the residence of participants 

to Victoria. Criminal justice systems and victim services are administered on a state and 

territory basis, and approaches vary accordingly.  The focus of this thesis is the Victorian 

jurisdiction and as such the participant sample was limited to people residing in Victoria. This 

is, in part, a matter of convenience – that is, I am located in Melbourne and had limited 

resources available as a post-graduate student.  However, the recent introduction of reforms in 

Victoria that were aimed at making the criminal justice system more responsive to 

victim/survivors provides a timely and necessary opportunity to make an important 

contribution to current efforts to reform the law in Victoria. Indeed the positioning of 

Victorian laws and criminal justice processes as ‗cutting edge‘ on an international scale, 

according to the Victorian Law Reform Commission (VLRC, 2001), makes this jurisdiction 

particularly pertinent for examining victim/survivors‘ experiences. It provides an opportunity 

to investigate victim/survivors experiences within a state that has already recognised the 



Methodology 

52 

plight of victim/survivors, that has already undergone substantial reforms and procedural 

changes, and that has had substantial government investment into research and evaluation As 

such, the research can examine the needs of victim/survivors that surpass substantial reform 

efforts. 

One methodological concern for ensuring sufficient rigor for qualitative research is 

evidentiary adequacy or the extensiveness of the body of evidence and time spent in the field 

(Erickson, 1986). This research comprised 22 interviews that lasted between 45 minutes to 

more than two hours, with an average length of one hour fifteen minutes, producing an 

extensive amount of data, including in excess of 260 pages of transcriptions. Data saturation 

provides some control to establishing the desired sample size. There is disagreement in the 

literature around the required number of participants needed for ‗saturation‘ or the 

‗emergence of regularities‘ in the data – that is, when the interviewer begins to hear the same 

information or themes reported and is not necessarily learning anything new – or indeed 

whether this is actually achievable (Rubin and Rubin, 2005; Lincoln and Guba, 1985; 

Douglas, 1985). It was initially decided for this research that around 20 interviewees would 

provide the information necessary for the study and fulfil the aim of gaining insights into 

victim/survivors‘ understandings of justice and system responses to sexual assault. Indeed, 

after 22 interviews, similar themes and regularities (constituting a diversity of perspectives, 

nonetheless) were occurring in responses to the interview questions, indicating that 

information saturation was occurring. Restricting the number of participants to a small sample 

size ensures that depth and attention can be given to the individual victim/survivors‘ stories 

that may be lost in presenting findings from greater sample sizes. In this way limiting the 

interviews provides more capacity to give voice to the participants‘ stories, which is 

consistent with the feminist approaches that underpin this research. 

CASA Forum was approached for both the recruitment of victim/survivors and 

counselor/advocates for participation in the study.1 The services participated by forwarding 

                                                           
1
 In Victoria, The Victorian CASA Forum Inc. is the peak body of the Centres Against Sexual Assault (CASA), 

and the Victorian Sexual Assault Crisis Line (after hours). CASAs comprise 15 government funded services 

throughout Victoria, which aim to provide victim/survivors with advocacy, information, counseling and support 

to victim/survivors of sexual assault, and are committed to the elimination of sexual assault and social 

inequality. 
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the information to potential participants (directly by contacting victim/survivors and 

indirectly by providing the flyers in their waiting areas) and offering support to respondents. 

The initial contact was followed-up by direct contact with individual CASAs by telephone 

and email. Through this means, victim/survivors were made aware of the study either through 

a counselor/advocate informing them directly or by locating flyers which were placed in the 

foyer area of some of the CASAs.  Multiple sexual assault services were approached in order 

to make the project known to potential participants. By approaching a range of sexual assault 

services, it was hoped that adequate numbers of participants could be reached and that a more 

diverse sample of participants would be contacted. Contacting multiple services also meant 

that gate-keeping of potential participants by services would be overcome. 

Ensuring the study was made known to potential participants was enhanced by promoting the 

study through sexual assault service networks. Specifically, Adult Survivors of Child Abuse2 

(ASCA) and Australian Centre for the Study of Sexual Assault (ACSSA) promoted the study 

to victim/survivors by placing a flyer in their respective newsletters and by circulating the 

flyer via their website and email services.3 While the sampling was purposeful, these means 

of recruiting also meant that I had little information and control over who would see the 

flyers, and I was to some extent reliant on services to promote the study. This impacted on the 

eventual sample as those involved had largely came into information through contact with a 

support service, by accessing information on an e-list or website, or hearing about the study 

through these associated networks.  This in turn is likely to have impacted on the types of 

responses provided by interviewees and to have limited the scope of the findings. For 

example, participants were motivated to participate because they had an interest or stake in 

discussing concepts of justice and fairness, which may not apply to victim/survivors of sexual 

assault more broadly. 

Altogether, the recruitment process went relatively smoothly – I was able to recruit the 

desired number of participants within the designated time-frame. Interviews were intended to 

                                                           
2
 ASCA is a national not for profit organisation of survivors supporting other survivors, including through the 

provision of support groups, monthly newsletters, events and an information phone service. 
3
 ACSSA is Australia‘s national information clearinghouse; distributing information on sexual assault across 

Australia (and internationally) through a range of publications, inquiry service online resources, email alerts and 

seminars. 



Methodology 

54 

be held on the University of Melbourne‘s campus, and I was also able to use counseling 

rooms at various CASAs to carry out the interviews, which provided participants with an 

additional space to the rooms available at the university. The ease of the recruiting process 

was most likely facilitated by positive relationships that had been established between myself 

and sexual assault services (one of which I had undertaken a student placement at some years 

earlier) and also with the other networks (at the time of interviewing, I was working at 

ACSSA).  These ready-established relationships meant that I received significant support 

from the services in promoting the research, assisting with recruiting participants for the 

study, and a willingness to provide debriefing services. 

Although a level of diversity was sought by targeting various organisations in both 

metropolitan and rural areas, limitations applied and a broad spectrum of victims (with 

diverse demographics) was not achievable. When recruiting for a small-scale qualitative 

research project, however, the naming of sexual assault may unavoidably result in the 

exclusion of some women The sample was restricted to those who identified their experiences 

as sexual assault, were willing and able to talk about the topic, and those who had access to 

information or support services through which the study was promoted. As discussed in 

Chapter 2, research suggests that many victims do not disclose their assaults (Arata, 1998; 

Lamb and Edgar-Smith,1994; Roesler and Weissmann-Wind, 1994; Smith et al., 2000; 

Ullman, 1996; Hlavka et. al, 2007), which immediately reduces the potential sample to those 

that have disclosed.  Moreover, many do not define their experience as sexual assault or 

identify as ‗victims.‘ Indeed defining an experience as sexual assault is influenced by 

stereotypes, misconceptions and historical conventions about what constitutes sexual assault. 

For example, women who experience rape in relationships, particularly marriage, have 

difficulty identifying their experience as sexual assault, even when accompanied by extreme 

violence (Easteal and McOrmand-Plummer, 2006; Parkinson, 2008; Johnson, 2007; Clark and 

Quadara, 2010; Walklate, 2004; Russell, 1982). This has been reinforced by conventions such 

as marital immunity for rape (removed in Victoria in 1985 and from all Australian states by 

1992) and the law of coverture, which are two examples of socially sanctioned mechanisms 

that have provided for men‘s entitlement to ‗rule‘ women, particularly in the private domain 

(Walklate, 2004). Cultural language also restricts participation. For example, Allimant and 
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Ostapiej-Piatkowski (2010) have highlighted that women in some cultures that do not 

recognise rape in marriage have a physical and emotional response to their experience that 

does not reflect the cultural language. Given that the flyer was in English and that the flyer 

required the reader to identify as being a ―victim/survivor of sexual assault,‖ the research is 

unlikely to have reached victim/survivors in these circumstances.  

A further limitation to the sample is that the research did not reach or directly target 

participants who come from diverse cultural backgrounds, victim/survivors who have an 

intellectual disability or cognitive impairment, or victim/survivors who have a mental illness.  

The sample did demonstrate some diversity, however. For example, four participants came 

from non-Australian and part-Australian backgrounds and participants came from both rural 

and metropolitan Victoria. Many study participants spoke about having been diagnosed with 

mental illnesses and of their experiences with acute psychiatric services. More specific details 

about the sample are provided below in Section 3.6 Research Participants. 

Enquiries about participating in the study came from a mix of the sources that were used to 

promote the study. Some participants had heard about the study by seeing the flyer promoted 

through ACSSA, ASCA, the Incest Survivors Network and CASA. Some contacted me 

following a direct referral from CASA workers. There was also a snowballing effect – others 

approached me having heard about the study through talks, colleagues and friends. I followed 

through with all enquiries by providing more information about the study including its scope 

and purpose, and enquirers were provided with a Plain Language Statement. Victim/survivors 

who were willing to participate but who were living interstate, were under the age of eighteen 

or where a suitable time or place to meet could not be negotiated, were not able to be included 

in the study. This applied to five victim/survivors who expressed interest in participating. 

With these five exceptions, all other victim/survivors who were willing participated in the 

study. Being a victim/survivor of sexual assault was self-defined, and two participants 

identified fitting this category as their daughters had experienced sexual abuse. One 

victim/survivor who fitted this category was also subjected to her husband (the abuser) having 

been a prolific watcher of child pornography. The second victim/survivor who fitted this 
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category who participated in an interview subsequently withdrew.4 The total number of 

victim/survivor participants included in the study was 22, and the interviewing process began 

following initial contact by participants. All interviews were undertaken within a three month 

period. 

3.4 Data collection 

Data was collected through in-depth interviews with victim/survivors. As already stated, data 

was gathered with the aim of developing an understanding of victim/survivors‘ views, 

opinions and experiences of justice and procedural fairness. The second aim was then to 

connect these understandings to the implications that these present to criminal justice policies 

and procedures. 

Semi-structured interviews were determined to be the most appropriate style of interview for 

addressing the research questions. These methods are acknowledged as particularly suitable 

for explorative research where an in-depth understanding of experience is sought (Wilkinson, 

1999; Olesen, 2005). Semi-structured interviews were selected over unstructured and 

structured interviews as they enable a level of continuity over the research topic, whilst 

maintaining the flexibility to explore areas considered relevant by participants that may not 

have been considered by the researcher (Bryman, 2004).  While the interview schedule 

provided some structure, I was particularly sensitive to the need to provide a space for 

participants to largely drive the interview, to explore and focus on aspects that they saw as 

most relevant to the topic under investigation. The interviewing style I employed therefore 

significantly reflected a narrative approach as explained by Kvale and Brinkerman (2009: 

153-155): after the initial request for a story, the main role of the narrative interviewer is to 

remain a listener, abstaining from interruptions, occasionally posing questions for 

clarification, and assisting the interviewee in continuing to tell her or his story. Through 

questions, nods, and silences, the interviewer is co-producer of the narrative. This 

interviewing style allows a better opportunity for the researcher to gain participants‘ 

experiences, views and opinions in their own words without predetermining the exact content 

                                                           
4
 The reason provided by the victim/survivor who withdrew from the study was that she felt under-confident 

with her portrayal of the criminal justice processes, particularly as they related to her teenage daughter. 
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structure, which is generally sought in feminist research approaches (Olesen, 2005; 

Wilkinson, 1999; Reinharz, 1992).  

This approach produced significant narrative responses from participants, whilst the semi-

structuring of the interview questions kept some key questions consistent across interviews, 

which then enabled some comparability across responses. Questions were set to form a 

framework within which participants could respond in a way that represented their views of 

justice and procedural justice rather than presupposing preconceived ideas about procedural 

justice that may prevent participants from bringing forward how they understand their own 

experience. For example, participants were asked, ―What does justice mean to you?‖ and 

―What do you see as fundamental to a just and fair process?‖ This schedule changed and was 

adapted in light of the first interviews to ensure the ordering and language was sufficient to 

encourage more robust answers from participants. Operationalising the need to address the 

research questions while providing adequate space for participants to provide their stories was 

a somewhat challenging balance to perform. Individual participants varied greatly on the 

extent to which they felt comfortable directing their narrative and answers – some provided 

short, direct answers, whereas others spoke for thirty-minutes without seeking direct 

questioning from the interview schedule. Some participants requested to see the questions 

well in advance to prepare, whilst others presented with only a vague idea of the project 

subject matter. In this way, the interviewing style appeared individualised and tailored to meet 

individual participants‘ needs and interaction styles as much as to meet the methodological 

needs of the project. As my experience with interviewing developed, so did my interview 

technique, and the interviews produced data rich information that was sought by the research 

design and necessary to fulfil the research questions. This modifying approach impacted on 

the comparability across individual participant responses as individuals were provided with 

variations of the same set of questions. 

In addition to being suitable for the research questions, this feminist-informed research 

approach is considered particularly appropriate to researching sexual assault from an ethical 

perspective: research methodology literature highlights the importance of a commitment to 

‗giving voice‘ to research participants who have experienced violence and survey-based and 
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other quantitative approaches are not suitable for this purpose (Renzetti, 1997). Renzetti 

(1997: 142) emphasises the importance of recognising the expertise and knowledge of 

research participants, and exploring this expertise, which applies specifically to the questions 

under investigation in this study.  For this reason, in this study, sexual assault was self-

defined by participants rather than pre-determined. Moreover, the interview took a conceptual 

form in order to gauge victim/survivors‘ understandings of justice. As such the questions 

centred on exploring the meaning and the conceptual dimensions of the idea of justice as well 

as position and links that justice has within different conceptual framings, particularly as it 

sits within system procedures and outcomes. The interview schedule provided an overview of 

the key questions addressed in the interviews. This form of interview is supported by Gee 

(2005) who argues that conceptual interviews can serve to uncover participants‘ discourses, or 

take for granted assumptions about what is typical, normal or appropriate, and can favourably 

be conducted in concert with questions that ask for concrete descriptions, which sometimes 

give interesting points of contrast (cited in Kvale and Brinkmann, 2009: 151). 

Issues concerning representation of voices are, according to Olesen (2005), paramount in 

studies where both researcher and participants are speaking to topics that concern them both, 

as was the case in this study. Indeed, victim/survivors expressed a range of reasons for 

participating in the research; most frequently their reason was a commitment to improving the 

position of victim/survivors and a belief that their shared experiences would be used 

constructively in a research project that advocates for change. These motivations were given 

careful consideration. Indeed, in addition to having an aim to influence policy, these 

expectations from participants provided me with additional inspiration to publish some of the 

research results in a journal focused on public policy, Family Matters (Clark, 2010). 

Despite my intentions and the measures taken in the research design to represent the voices 

and experiences of the victim/survivors who participated in the study, the quest to ‗give 

voice‘ to research participants remained a challenge. Olesen (2005: 252) proposes that, ―how 

to make women‘s voices heard without exploiting or distorting those voices is [a] vexatious 

(sic) question.‖
5
 Fine (1992: 219) insists that feminist researchers, ―articulate how, how not, 

                                                           
5
 In this context, Olesen probably means ‗vexed‘. 
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and within what limits voices are framed and used,‖ advice that has been employed both 

here– in the methodological approach – and in the presentation of victim/survivors‘ accounts 

in the proceeding chapters.  In this research, I was honest with participants about the nature of 

the research and its aims, and reiterated the limits that often surround transferring research to 

practical and policy change. As is evidenced throughout the thesis, the data provided by 

participants has been represented in a way that aims to articulate individuals‘ various 

understandings and experiences of justice and demonstrates respect and value to their voices.  

While, as Olesen articulates, this was a ‗vexatious task,‘ including myriad perspectives with 

the goal of accentuating what justice means to victim/survivors and the implications this has 

for framing justice responses provided some base through which to be reassured that value 

was being attributed to the participants‘ stories. During interviews, I was conscious about 

ensuring participants were provided adequate time and had an opportunity to provide their 

stories in a way that they could control (for example, by drawing on narrative approaches to 

interviewing), and that in subsequent analysis and interpretation of the results, their stories 

and their meanings were represented in a way that respected their views and experiences.  I 

contacted those participants who sought to be kept informed about publications that derived 

from the work, when the journal publication and finalisation of the thesis were eminent. 

During the writing of the thesis, specific approaches such as keeping extracts long rather than 

reducing them and ensuring that direct quotes from all interviewees featured in the discussion 

chapters, assisted with ensuring participants‘ stories were valorised by the research. Indeed, 

this reflected a key research finding that is discussed in Chapter 5: justice regularly involved a 

process that provided victim/survivors with an opportunity to tell their stories, to be heard, 

respected and responded to in a way that achieved positive, meaningful outcomes for them. 

3.5 Ethical considerations and the effects of trauma 

Research on sexual assault, particularly research involving victim/survivors directly and 

requiring participants to tell their story, is a sensitive and potentially distressing field. 

Victim/survivors might find some research processes re-traumatising (Kelly, 1990; D‘Arcy, 

1999), researchers may experience ‗vicarious trauma‘ (Morrison, Quadara and Boyd, 2007), 

and participant identification has the potential to have serious implications in some cases 
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(such as retaliation by perpetrators and interference in legal cases). The project was 

necessarily subjected to strict ethical requirements and a commitment to moral, respectful and 

ethical conduct of research. Considering carefully the consequences of the research and the 

impact that it can and does have on both participants and the researcher formed a fundamental 

part of how the research was planned and conducted. Kvale and Brinkman (2009) assert that 

the goal of qualitative social research involving interviews should be both to produce 

scientific knowledge and to contribute to ameliorating the human condition. Such goals 

include trying to establish from the outset some of the potential ethical and political 

consequences of the research, and being sensitive to obligations that the researcher has to 

those who are being researched. These research objectives also include communicating the 

findings in a form that is both intellectually rigorous and ethically sound. In this way ethical 

concerns regarding this research were embedded in all stages of the research - setting the 

research agenda, developing a research design, analysis approach and the representation of 

results, all of which are considered in this section. 

Serious questions surround the ethics of conducting research on sensitive topics such as 

sexual assault (for example, Hlavka et al., 2007; Langford, 2000; Sales and Folkman, 2000; 

Sullivan and Cain, 2004). Walker, Newmann, Koss and Bernstein (1997: 403) caution that 

very little is known about the impact of victimization research on study participants, despite 

the range of ethical and procedural limitations that are put in place to ensure participants are 

not exposed to undue risk (Hlavka et al., 2007). Bosworth et al. (2005: 258, cited in Hlavka 

et. al, 2007) argue, ―the collective failure of scholars to acknowledge the pain their questions 

may evoke in their participants reveals a continuing, albeit unacknowledged tendency to 

objectify our research participants.‖ Such statements present dilemmas in preparing ethically 

valid research methods for the topic in question. Most of the feminist research approaches 

claim to be sensitive to these issues and tend to posit that in order to be valid, research 

methods need to minimise (or eliminate) power imbalances between the researcher and the 

researched. Bergen (1993: 202) argues that a valid feminist research process, ―deobjectifies 

the participants and critically examine[s] how their research might affect them as real people.‖  
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To date, there is limited empirical research on the effects of victimisation research on 

participants (Disch, 2001; Griffin, Resick, Waldrop, and Mechanic, 2003; Johnson and 

Benight, 2003; Newman, Walker, and Gefland, 1999; Ruzek and Zatzick, 2000; Walker et 

al.,1997, cited in Hlavka et. al, 2007). Questions remain as to what factors might be 

detrimental to victims in research. According to Hlavka et al. (2007: 898), ―although some 

participants report unexpected distress from victimization research, greater numbers report 

significant gains from participation; when asked, participants generally find participating in 

research both helpful and difficult.‖ 

The method and process of this research has given consideration to the ethical concerns and 

possible implications of trauma, as mentioned above. A number of aspects were taken into 

account in the research process including the recruitment strategy, informed consent, 

interviewing style and anonymity. The recruitment strategy was targeted and promoted a 

transparent process for participants. Victim/survivors who have previously discussed their 

experience of sexual assault in a supportive context do not find this as distressing as 

individuals who are discussing the assault for the first time. As such, the study was primarily 

promoted through sexual assault counseling and other support services. Upon meeting, 

participants were offered details of support services, and were encouraged to discuss 

participating in the research with their counselor (where appropriate). CASA House 

(Victorian Centre against Sexual Assault) was informed about the research and debriefing 

support was offered to participants. Participants could bring a support person with them to the 

interview, or have their counselor present. 

Secondly, steps were taken to ensure participants understood the nature of the research and 

that they freely agreed to participate. That is, informed consent was established and 

maintained throughout the research process. All potential participants were provided with a 

Plain Language Statement. The Statement clearly explained the nature of the research project, 

its purpose and that the research would be used for a PhD and associated publications and 

presentations. As regaining control of decision-making is part of the recovery process for 

victim/survivors of sexual assault (D‘Arcy, 1999), measures were taken to ensure participants 

maintained control over their level of participation throughout the process.  I explained to 
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participants that they could take breaks and stop the interview at anytime as needed, could 

skip any questions and that they could withdraw from the project at anytime until the 

transcripts had been de-identified and analysed. A consent form that repeated these points was 

discussed and signed before the interview began. 

Thirdly, the interviewing style required a number of ethical considerations to be taken into 

account. Interviews were conducted with care and sensitivity, giving priority to the safety of 

the participant, and an attempt was made to keep the conversation at the participant‘s own 

pace and intensity in order to avoid being intrusive or otherwise contributing to further 

distress and trauma, and to reduce the possibility that it will be experienced as intrusive. This 

is one of the major causes of the re-victimisation of rape victim/survivors in police interviews 

(Maier 2008). Prior to conducting the interviews, I familiarised myself with possible signs of 

distress and tried to be attentive to, and sensitive towards, these throughout the interviews.  I 

alerted the Centre Against Sexual Assault (CASA House) of the study in advance and was 

encouraged to refer participants to their 24-hour telephone service for debriefing and in any 

cases of distress.  A concise debriefing statement at the conclusion of each interview was also 

provided to participants. 

Fourthly, anonymity presented a key concern for the research process. Participants‘ 

anonymity was protected as much as possible. All participants were de-identified in the 

transcription, analysis, writing and dissemination of research findings. Pseudonyms were 

assigned to participants and other personal information that could potentially identify the 

individuals involved (the participants and any other person involved) such as locations, was 

removed or altered. 

In addition to taking adequate precautions to ensure ethical research conduct for participants, 

measures were taken to minimise potential negative effects of the research on myself. 

Morrison, Quadara and Boyd (2007) state that researchers who work in the field of sexual 

assault may experience ‗vicarious trauma‘. Morrison et al. quote Arms (2003: 5), ―Those of 

us who work with victims have seen or heard some of the worst that human beings do to other 

human beings. We have lost the luxury of innocence.‖ 
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There is little, but growing, recognition that researchers‘ contact with trauma victims or 

traumatic material involves implications for well-being and some risk of vicarious trauma 

(Wasco and Campbell, 2002, cited in Morrison et al., 2007).  Where the possibility for 

vicarious trauma has not been identified and where efforts have not been made to prevent or 

reduce its harm, people may be more detrimentally affected (Dunkley and Whelan, 2006; 

Wasco and Campbell, 2002 cited in Morrison et al., 2007). As such, efforts were made to 

minimise my own experience of vicarious trauma, including self-care activities and debriefing 

with my supervisor. For example, when I was upset by particular experiences, I was able to 

discuss these with my supervisor and receive helpful advice, support and ways to move 

forward with the information. I also ensured I continued to be involved in relaxation, leisure 

and sporting activities throughout the research project. Additionally, as is discussed later in 

my Reflective Notes, I found the nature of the research itself redeeming, which may have 

lessened the impact of the often-traumatic research subject. This idea is reiterated by Iliffe 

and Steed (2000), who have highlighted that the negative implications of research can be 

deflected by working to positively channel knowledge about violence against women and 

frustrations with responses through socio-political involvement that address the causes of 

sexual assault. 

3.6 Data analysis 

In line with the research methodology, the approach to data analysis employed in this research 

may be considered to have a constructivist grounded theory approach – an approach that 

Charmaz (2005: 508) argues is helpful in research on issues of social justice.  Charmaz argues 

that: 

A constructivist grounded theory…adopts grounded theory guidelines and 

tools but does not subscribe to the objectivist, positivist assumptions in its 

earlier formulations. A constructivist approach emphasises the studied 

phenomenon rather than the methods of studying it and takes a reflexive stance 

on modes of knowing and representing studied life. That means giving close 

attention to empirical realities and our collected renderings of them– and 

locating oneself in these realities. 
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It is within this framework that the interview data was interpreted and analysed.  Throughout 

the data collection and analysis processes, it was important to engage in continual self-

reflection. Banister et al. (1994: 14) emphasises the need for reflexivity, stating: 

If we fail to be critically aware and to know ourselves then we are in danger of 

undermining the validity of our work. Our findings, rather than being firmly 

grounded in people‘s accounts, may merely be a reflection of our own 

unconscious biases, stirred by the research.  

In response to Banister‘s position, I was cognisant of the need to establish and make clear my 

ethnographical, ontological and methodological orientations from the outset of the research 

project.  Also, as is suggested by Lincoln and Guber (1985), I made use of a journal to refer to 

my thoughts, perspectives and values in addition to a functional journal comprising field-

notes oriented towards analytic insights of emerging themes and key concepts from the 

interview data. This assisted with self-reflexivity during data collection and analysis phases 

(Strauss, 1987). 

Data analysis was concurrent with data collection, reflecting a ‗constant comparison‘ 

grounded theory method. As interviews were conducted, I reflected on each interview and 

adapted the interview schedule on emergent themes and reflections about victim/survivors‘ 

understandings. In this way, the data analysis began alongside the continued collection of 

data. Emerging themes were integrated into interview questions, where they were relevant to 

gain further insight into these areas in participants‘ interviews.  As such the data analysis was 

procedural rather than a distinct phase of the research.  Insights gained from earlier interviews 

contributed to the data analysis throughout the research, and interviews developed to 

incorporate emerging issues. 

Interviews were recorded and transcribed. In aiming to understand victim/survivors‘ 

experiences – their stories – in their own words, the research took on a somewhat 

phenomenological approach, in which the aim is to develop an understanding of experience 

rather than to test hypotheses (Tolman, 2002). I immersed myself in the transcripts to ensure I 

was familiar with the data gathered. I made notes on the transcripts and included reflective 

thoughts and comments in transcript margins. During transcript analysis, reference was made 
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to journal entries. I also staged a thematic analysis by employing Wollcott‘s (1994) approach 

which involves developing categories of description, analysis and interpretation.  The next 

stage of data analysis involved the formation of emergent categories. Key concepts, ideas and 

themes were achieved through identifying, coding and categorising patterns in the data. The 

themes, variations, silence, absences and critical points within the interview data were 

recorded and tabulated. This was done as the interviews progressively took place. Although 

the research analysis was inescapably influenced by my knowledge of the subject matter, I 

drew on the narratives to provide the themes that comprise the thesis findings. In this way, the 

transcripts guided the themes rather than me having pre-set ideas or aspects to look for. This 

contributed to giving participants voice and ensuring that their understandings of justice were 

the central feature of the research findings. The consistent approach to interpreting the 

narratives also led me through the same thought processes for each narrative as I analysed 

them. 

The method used in this research to identify the categories sits within a constructivist 

grounded theory approach; conceptual categories were considered to arise through my 

interpretations of data rather than emanating from it or from the methodological practices per 

se (Glaser, 2002; Charmaz, 2005). Thus, as Charmaz (2005: 510) contends, the ―theoretical 

analyses are interpretive renderings of a reality not objective reportings of it.‖ The analysis 

process was facilitated by using Miles and Huberman‘s (1994) demographic, raw data and 

thematic data Matrix display models to organize and manage the interview data. In the first 

instance and in accordance with grounded theory approach, the data was coded within each 

transcript.  In generating themes and categories, the matrix was initially ordered for each 

transcript. An example of this matrix – an extract used to code Anne‘s transcript – is located 

in Appendix 1. This use of the matrix reflects the analytical design that drew on participants‘ 

transcripts to generate the themes rather the pre-supposing set categories. The second stage 

involved comparing data with respective categories. To establish this, the topics that were 

explored by participants were transferred to matrixes that brought together similar 

information, themes, categories or concepts and like understandings emerging from the data. 

An example excerpt of this, which was used to bring together the topic of punishment, is 

located in Appendix 2.  In line with grounded theory approach to analysis, the coding and 
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matrices also allowed for difference or ‗negative case‘ analysis, which includes cases that did 

not fit with the predominant patterns. This way of ordering the data accentuated both points of 

similarity and divergence in the data. The allowance for negative cases as well as common 

themes is demonstrated in the discussion chapters through the representation of diverse views 

offered by participants within the various topics discussed in the subsequent chapters. The 

sections that comprise the discussion chapters represent the main concepts and themes 

discussed by participants in relation to what justice meant, the role of systems in achieving 

justice and various procedural aspects that promoted fair and (unfair) processes. In each of the 

sections, as is demonstrated in the chapters, participants found different meanings and held 

various, often conflicting, positions on the subject matters. 

3.7 Research participants 

As established through the sampling design and selection criteria, which were outlined earlier 

in this chapter, all participants in this study resided in Victoria. Table 3.1 on the following 

page provides an overview of selected demographical information about victim/survivor 

participants. 

As shown in the table, more than half (n=13) of victim/survivors involved in the study came 

from metropolitan Melbourne, three came from regional Victoria and five from rural Victoria. 

Victim/survivors also came from a range of different educational levels, including one 

victim/survivor with post-graduate qualifications, many with university degrees, and three 

who had not completed high school. Three victim/survivors identified their nationality as 

other than ‗Australian‘ (one victim/survivor identified as Japanese, one as Greek-Australian 

and two victim/survivors identified as Asian-Australian). Three of the victim/survivors were 

male (all of whom were adult survivors of childhood sexual abuse). Participants came from a 

broad age group and ranged between 21 years through to some in their 60s. Almost half (n=9) 

of the participants spoke about more than one separate instance of sexual assault being 

perpetrated against them by different offenders. The relationships between victim/survivors 

and their perpetrators included siblings, fathers, uncles, grandfathers, acquaintances, husbands 

and strangers. Twelve of the participants were adult victim/survivors of sexual assaults that 
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occurred within the family during childhood by their father, siblings and other relatives. Three 

were victim/survivors of sexual assault during childhood by a non-family member. Three 

participants were sexually assaulted in adulthood by their husbands or partners. All 

participants experienced sexual assaults perpetrated by males and two victim/survivors 

discussed sexual assaults perpetrated against them by females (one was a significantly older 

sister, the other a mother who perpetrated the assault with the victim‘s father on one 

occasion). A number of participants also discussed sexual abuse of their sisters, daughters, 

brothers and other relatives. 

About the Participants 

Residence Metropolitan area 

Rural 

13 

9 

Gender Female 

Male 

19 

3 

Age range 20s-60s 

Median age 

22 

38yrs 

Cultural identification Australian 

Other 

18 

4 

Number of experiences discussed One 

More than one 

13 

9 

Relationship with perpetrator  Adult-child 

- Intra-familial 

Partner 

Acquaintance 

Stranger 

Medical practitioner 

Clergy/church worker 

Parent of a child abused 

15 

8 

3 

7 

1 

2 

3 

3 

Gender of offender Male 

Female 

22 

2 

Table 3.1: Selected demographical information of research participants 
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All victim/survivors involved in the study had been in contact, at some stage, with a sexual 

assault support service (although this was not strictly a requirement for participation in the 

study). Many victim/survivors had been involved in formal response systems, including: 

church responses, medical practitioners‘ boards, university sexual harassment services, crimes 

compensation schemes, family law courts, civil proceedings, and family mediation. Some 

victim/survivors had been involved in a number of services, while two participants had been 

involved only with sexual assault support services. Although not asked directly, many 

victim/survivors also spoke about their involvement with psychiaric services, including their 

treatment both within these service systems and how this involvement affected their 

experiences with other services. A large number of victim/survivors who participated in the 

interviews had been through criminal justice proceedings. Participant involvement in various 

services is displayed in Table 3.2. 

Service or System Number 

Criminal justice system (inc. police) 17 

Medical practitioners‘ board 2 

Sexual harassment service  2 

Civil tribunal 2 

Family courts 1 

Crimes compensation tribunal 12 

Magistrates court for intervention orders 2 

Church sexual assault services 2 

Family mediation service 1 

Psychiatric hospital 6 

Sexual assault support services 22 

Table 3.2: Services and systems attended by participants 

The extent of their involvement in the criminal justice system varied. Of the 22 participants 

who had experienced sexual assault, eight had no contact with the criminal justice system and 

the remaining 14 had been in contact regarding their abuse: three perpetrators pleaded guilty, 

two cases went to trial and resulted in a guilty verdict, one case went to trial and the 
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perpetrator was found not guilty, one case reached a committal hearing, four cases did not 

proceed beyond the police, and one case was currently being investigated by police at the time 

of interview. Three perpetrators were convicted for offences other than sexual offences 

against the participant. Of the 14 victim/survivors who had been involved in the criminal 

justice system, 12 had last been in contact with the criminal justice system within the past two 

years, and two were still involved in the system in some way at the time of the interview, and 

others had been involved decades earlier. Six cases involved offenders being prosecuted and 

sentenced. Many victim/survivors had also been involved in other formal and informal 

response mechanisms, such as church responses, crimes compensation schemes, family law 

courts, civil proceedings, medical practitioners‘ boards, family mediation and counselling. 

Participants in this study had a greater involvement in the criminal justice system than is 

suggested by research on the general engagement of victim/survivors of sexual assault. For 

example, while nearly two-thirds of participants in this study had contact with the police, the 

National Crime and Safety Survey 2005 (ABS, 2005) estimated that four out of five victims 

did not tell police about the most recent incident of sexual assault. Likewise, the proportion of 

participants in this study whose cases resulted in a conviction was also significantly higher 

than research on the general number of cases that result in conviction. For example Daly and 

Bourhours (2010) estimated the average conviction rate of cases that enter the system in the 

period 1990-2005 to be only 11.5% whereas five participants in this study had cases that 

resulted in conviction. This over-representation of involvement and the extent of involvement 

in the criminal justice system may well be attributed to the research design and recruitment 

process – seeking participants‘ understandings of justice, through sexual assault services (and 

people who were willing to speak to someone about their experiences in the context of a 

research project may also be more likely to report formally). This may account for the 

particular over-representation of participants who had been engaged with the criminal justice 

system, and the significant proportion who were involved through to conviction. Similarly, 

the number of participants who had contact with other services was also higher than what is 

estimated in the general population. For example, in her study examining help-seeking and 

involving interviews with 36 victim/survivors of sexual assault in Australia, Lievore (2005a) 

found that many women in her study did not seek help through formal mechanisms. Once 
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again, this may be attributed to the research, which sought victim/survivors‘ knowledge and 

experiences of justice; participants are likely to have had an interest in the area and, for many, 

to be motivated to participate because of their experiences with services, organisations and 

systems. Participating in the study provided an alternative opportunity for many participants 

to contribute to justice, many voicing that they were motivated to make a difference to others 

or to assist with policy and reform directions. 

One disadvantage of the sample‘s overall considerable involvement in the criminal justice 

system was that the influence of the criminal justice system was likely to be more pronounced 

in the interviewees‘ responses than if less involvement was experienced by participants.  

However, the inclusion of participants whose cases had gone through the justice system to 

conviction, together with those who had not accessed the criminal justice system, as well as 

those who had been involved in a range of other response mechanisms, provided a space to 

consider a robust and varied view of justice and what was sought to establish fair and just 

system responses for victim/survivors in various circumstances. 

3.8 Reflective notes 

As I highlighted earlier in this chapter, researcher reflexivity is important in establishing 

transparent and valid qualitative research (Banister et al., 1994). Olesen (2005: 251) argues 

that ―if the researcher is sufficiently reflexive about her project, she can evoke these [personal 

cultural] resources to guide gathering, crating, and interpreting her own behaviour.‖ Strong 

reflexivity that acknowledges the research context and the situated knowledge of the 

researcher affords greater credibility to the research. In this section, I reflect on the 

undertaking of the research, including data collection, focusing on what worked well, the 

challenges and rewarding experiences of undertaking this research project. 

During my university undergraduate studies I first learned about feminist theories and was 

able to situate the violence and sexual assault that seemed so immersed in the lives around me 

– in my neighbourhood, family, friendship groups, colleagues, work clients – into a broader 

socio-political context. I read, learned from and was influenced by the work of various 

feminist theoretical positions including those that have been categorised as radical, critical 
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and post-modern feminist approaches. I have also been particularly inspired by the work 

undertaken by the academics within the School which I was studying. Throughout my studies, 

I was overwhelmed by the injustice and barriers faced by victim/survivors of domestic 

violence and sexual assault and the extent of these issues. I found that these subjects 

dominated my choice of essay topics throughout my studies. During my Honours year, I 

sought to undertake a student placement at CASA House. I researched counsellor/advocates‘ 

perspectives of the legal system‘s responses to sexual assault and found this a worthwhile and 

fulfilling experience.  I was in awe of the strength, commitment and support of the workers at 

the service. This experience inspired me further to continue to work in the field of sexual 

assault, and particularly to pursue a thesis topic that would acknowledge victim/survivors‘ 

understandings and experiences of justice (and injustice). 

As I mentioned earlier in the chapter, the positive relationships that I had with CASA House 

and various other sexual assault services assisted me greatly with promoting the study and 

accessing victim/survivor participants. I found the assistance and support of sexual assault 

services most encouraging and this enabled me to collect the research data in good time. 

While recruiting participants was relatively smooth, I faced a number of practical challenges 

in establishing and maintaining participant anonymity. Whilst I was conscious of the need for 

confidentiality and complied with all requirements requested of ethics, I felt that this was 

insufficient in reassuring me that confidentiality of the highest level was being achieved. For 

example, many participants preferred email communication; however, the security of 

emailing is not high. The space available for interviews also compromised anonymity. For 

example, while university ethics restricted the location of interviews to the university campus 

or sexual assault service, often the only rooms available were quite exposed, with floor to 

ceiling windows. This practical obstacle was overcome by assistance of the administration 

team and fellow students who generously loaned me their more private offices for interviews, 

and I was generally satisfied that I was able to establish confidentiality for the participants of 

the research. 

Hearing victim/survivors‘ stories and learning from them their understandings of justice and 

how these can be met within a system response was, although sometimes harrowing, an 
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ultimately positive experience. Any concern that I had about getting adequate data was 

quickly overcome; participants were keen to tell their stories and were forthcoming with 

providing their understandings of justice and procedural justice needs. This led to the 

production of information-rich interview data and enabled a substantial discussion in the 

thesis of justice from the perspectives of victim/survivors who participated in the study. The 

most significant concern that I have dealt with throughout the project was the need to provide 

adequate voice to participants and to use their stories respectfully and productively – to 

promote understanding and to aim to contribute to policy directions that respond to their 

understandings and needs put forward in this thesis.  The commitment to present participants‘ 

voices in this way posed a significant challenge. For example, representing the diverse range 

of perspectives provided by individual participants confronted the requirement of the thesis, 

which was to bring the stories together into an organised narrative and to provide my own 

interpretation and meaning to their stories. 

Publishing some of the findings in policy-oriented journal heightened the anxiety I had that 

my interpretation and representation of participants, now made public, was adequate and that 

it would be received as respectful and accurate by participants. I am resigned to the idea that 

(mis)representation of participants‘ stories is an abiding concern and that rather than being 

dismissed, it should be acknowledged as I have attempted to do throughout this chapter and as 

I have done throughout the research process. 

3.9 Conclusion 

Overall, the research methodology was suitable in meeting the research purpose: it established 

valuable insight into the ways victim/survivors in Victoria conceptualised and experienced 

‗justice‘ within formal and informal system processes. The participating victim/survivors‘ 

insights and experiences were elicited to help inform victim-centred reforms, and drawing on 

their voices offers one (but not the only) important contribution to addressing these issues and 

in developing strategies to better meet the justice needs of victim/survivors of sexual assault. 

As will be established in the subsequent chapters, the meanings of justice reflected not just 

personal needs but also how they understood themselves and their world. Participants were 
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not reserved in expressing their understandings of justice and many demonstrated that they 

had thought about the concept of justice theoretically, politically, philosophically and 

practically. Victim/survivors‘ various understandings revealed individual reflection and 

negotiation with conventional understandings of justice and criminal justice system responses. 

The proceeding discussion considers these understandings together with the ways in which 

formal response systems can provide justice and procedural fairness for victim/survivors of 

sexual assault. 
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CHAPTER 4: DEFINING CRIMINAL JUSTICE 

The definition of justice and its application to criminal justice practice are disputed amongst 

scholars and many recognise the diversity of meanings that may be attributed to justice. Clark 

(2008: 332) has proposed that justice is a contested concept and that it has no uniform or 

universal meaning. Similarly, Gustafson (1998: 66) has argued that, ―Different societies and 

their members have distinct notions of what is fair and right… The meaning ascribed to 

justice varies widely because the concept is inextricably contextual.‖ In defining criminal 

justice responses broadly, Roche (2003) argues that there is not one natural way of 

approaching justice. King et al. (2009: 46) have emphasised that societal responses to crime 

and conflict is steeped in ―historical, cultural, geographical and resource factors and, in 

individual cases, by the personalities and social situation of the parties.‖ 

In Chapter 2, I provided some detail about the nature and history of criminal justice responses 

to sexual assault, specifically focusing on the Victorian jurisdiction. I argued that reform 

proposals have increasingly focused on providing ways to improve the position of the 

victim/survivor complainants within procedures and that Australian governments recognise 

the need to provide victim/survivors with ‗justice.‘ What justice means to victim/survivors 

and the implications this has on criminal justice reform policies that aim to deliver justice to 

victim/survivors of sexual assault is, however, largely unknown. The present chapter 

addresses what justice meant to the 22 victim/survivors who participated in this research, and 

how these understandings can be translated into system responses to better meet their justice 

needs. Just as broad definitions of justice and approaches to justice within current 

jurisdictions have been influenced by a myriad of factors, so too were the understandings 

provided by participants in this research. The purpose of this chapter is to establish various 

meanings of justice according to victim/survivors and to discuss the complexities that this 

poses to system responses aiming to respond to victim/survivors‘ justice needs. Participants 

emphasised the importance of having a system that serves to provide a form of justice in 

response to sexual offences. While participants unanimously agreed that justice was important 

following the sexual assaults, they differed markedly on what they understood justice to 
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involve, and the ways in which a system might achieve their personal justice goals. 

Participants‘ understandings of justice can be categorised into eight key areas. This chapter is 

broken up into sections that reflect these key themes that were identified by participants in 

this research. First, I discuss generally what justice meant and how this relates to achieving 

justice through a system response. I then move on to consider in greater detail several aspects 

in the victim/survivors‘ understandings of justice: retribution and punishment, accountability 

and responsibility, official records, compensation and victims of crime tribunals, safety and 

prevention, acknowledgment and validation, and apology and forgiveness. From their 

narratives, it is clear that the participants‘ understandings of justice were tied to their personal 

experiences, they were influenced by popular and cultural understandings of justice, the 

relationships to the perpetrator in their case and individual victim/survivors‘ personal values. 

Participants who had more than one experience of sexual assault during their life also had 

different ideas of what obtaining justice would look like in the varying circumstances that 

surrounded these experiences. In establishing an understanding of justice, participants also 

provided robust illustrations of how, and to what extent, various aspects of justice could be 

translated into a system response to realise their justice goals. 

4.1 Justice and the justice system 

Participants in this study emphasised that justice was, to them, a key component in criminal 

justice system responses, yet the meaning of ‗justice‘ differed considerably according to 

individual participants. For some, justice involves retribution, others sought an official 

acknowledgement of the crimes, and still, for others, community safety was their primary 

justice goal. With particular attention to these aspects of justice, this section considers how 

victim/survivors in this research framed ‗justice‘ and how these conceptualisations fit within 

contemporary criminal justice responses to sexual assault.  

The meaning of justice is dynamic and a range of justice paradigms have emerged in recent 

criminal justice theory and practice within Australia and internationally to deal with various 

crimes and social problems (King et al., 2009), some of these, which I have discussed in more 

detail in Chapter 2. For example, restorative justice, which although takes many different 
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forms, generally refers to the restoration of victims, offenders and communities, with an 

emphasis on repairing the harm done by crime (Strang, 2002: 43). Therapeutic jurisprudence, 

which is a field of study that considers the impact of the law on physical and psychological 

health, aims to provide strategies to minimise negative impacts of legal procedures and to 

maximise its therapeutic virtues (Wexler and Winick, 1996: xvii; King et al., 2009: 22). 

Specialist courts, which have been defined as, ―a court with limited or exclusive jurisdiction 

in a field of law presided over by a judge with expertise in that field (American Bar 

Association, 1996, cited in King et al., 2009: 142). Specialist courts aim to provide improved 

judicial decision-making through expertise, to provide more efficient processes and to reduce 

the backlog of cases in generalist courts. Problem-solving courts focus on more than the legal 

aspects of crime, rather dealing with other dimensions that may have contributed to the legal 

dispute. Problem solving courts often include developing innovative solutions to the crimes 

(King et al., 2009). If an holistic approach is taken to law, this means viewing the legal issue 

as just one aspect of a problem and acknowledging that legal details should be viewed in the 

context of the whole person. Approaches born from a preventative approach to a legal or 

social problem emphasise productive lawyering, planning and managing relationships, 

reducing legal disputes, and often incorporates multidisciplinary teams and holistic 

frameworks (Hall, 2005: 103; King et al., 2009: 82). Preventative law emphasises productive 

lawyering, planning and managing relationships, reducing legal disputes, and often 

incorporates multidisciplinary teams and holistic frameworks (Winick and Wexler, 2006: 608; 

King et al., 2009: 19). These are just some of the directions that current ‗justice‘ practices are 

taking that present a trend in a shift away from customary adversarial models.
1
 These new 

directions are still largely contained within the formal criminal justice system and provide 

ways of thinking about innovative justice practice within the current systems‘ operation. 

Twenty-one of the 22 victim/survivors in this study expressed the view that justice was 

important to them in the aftermath of the sexual assaults and the other participant stated that it 

was not something that she identified with. 

                                                           
1
 Although different approaches to justice, including restorative justice, have featured in various approaches to 

criminal justice, including indigenous and pre-industrial Western justice (Colson and Van Ness, 1989; 

Weitekamp, 1999; Write 1991; Zehr, 1990, cited in Strang, 2002: 45)  
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It's not something that resonates with me very much and I think that's 

disturbing actually. I wish that I had a stronger sense of what justice would 

mean to me, particularly in that context [being sexually abused]. But, like, it 

draws a blank, which is really odd. 

Michelle 

Michelle was not able to establish what justice meant to her in the context of a response to 

sexual assault yet she desired some resolution. She felt disempowered not only from the 

sexual abuse itself but also from her response options. As will become clear later in this 

discussion, notions of customary criminal justice and the options provided by the justice 

system did not align with her (and many other participants‘) needs or values. 

Participants generally situated the criminal justice system as the primary setting for providing 

justice in response to sexual offences. As one participant, Mandy, pointed out, ―It‘s very hard 

to think outside the system when the system is what you‘ve got.‖ This may not be surprising 

given the status the criminal justice system is afforded in Australian society (and 

internationally). Dasgupta (2003: 15) has argued, ―At this point, the criminal justice system‘s 

presence is so woven into the fabric of society that most of us cannot envision what society 

would look like otherwise.‖ This influence was clear in the way participants, and indeed 

myself, constructed understandings of ‗justice‘ and the institutions that should be responsible 

for responding to sexual assault. 

The extent to which the criminal justice system can provide a means to bringing justice in 

response to sexual assault is questionable. Ptacek (2010: 6) argues that, ―Feminists have 

raised many concerns in recent years about the limitations of the criminal legal system as a 

means of stopping violence against women. And a rich and growing feminist literature details 

how the state has co-opted antiviolence efforts.‖ Too much reliance on the criminal justice 

system in efforts to respond to sexual assault – a direction that has, according to Ptacek, been 

influenced by government agendas – may detract from feminist visions of justice and the 

kinds of social actions that must be taken to bring justice to victim/survivors of sexual assault. 

While the criminal justice system was seen as the principal institution for responding to 

sexual assault by participants, many had little confidence that the system would deliver any 
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‗justice‘ and that, in its current form, the legal system was unlikely to meet their justice needs. 

While some participants believed the overall aims of the justice system were creditable, they 

were frustrated that its agents fail to achieve it. 

I think probably [the criminal justice system‘s] aims are pretty clear with what 

the aim actually is, you know, the aim to go through some kind of process 

because a crime has been committed is a laudable aim. For sexual assault, it 

needs to be done on the same basis as it is for other crimes. That it actually 

needs to be brought to trial… In terms of the aims of the criminal justice 

system to bring people to justice for their crime, I think that‘s a laudable aim, 

but they actually need to do that. 

Josie 

Josie reiterates that the objectives of the criminal justice system are appropriate and that the 

principal issue for her is that sexual assault should not be treated any differently to any other 

serious offence. Yet these cases frequently do not get far enough into the system to achieve a 

measure of justice. The need to process sexual offences ―on the same basis‖ as other crimes 

aligns with past criticisms of the criminal justice system, including liberal feminist arguments 

that procedures need to be enhanced to ensure that sexual assault is processed in a similar 

manner. Heenan (2001: 24) outlines that law reform based on feminist liberal ideas, ―is 

principally a matter of confronting the institution of the law and its discriminatory practices 

with demands that women be afforded the same opportunities, rights and responsibilities as 

men.‖ The issue of equal treatment of victim/survivors of sexual assault in the legal context 

also extends to a continued emphasis on comparative reporting and attrition statistics to 

emphasise the shortcomings in the system‘s ability to deal in particular with the crime of 

sexual assault. The emphasis on providing mechanisms to increase prosecution rates (to align 

with outcomes of other ‗serious‘ crimes) has underpinned many critiques of the criminal 

justice system‘s failure in sexual assault cases, and has been at the centre of many reform 

efforts, particularly those beginning in the 1970s. Frohmann and Mertz (1994: 831) have 

argued that the reforms in the 1970s were particularly concerned with increasing conviction 

rates. High attrition and low conviction rates in cases of sexual assault in comparison to other 

crimes continue to be central issues in examining the shortcomings of criminal justice 

responses (see for example, Daly and Bourhours, 2010). 
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Yet, more than receiving treatment for their case equal to that of other serious crimes and 

other instances of sexual assault, participants were confronted with a range of philosophical 

and ethical dilemmas relating to the idea of achieving justice through the criminal justice 

system. Indeed, many participants reiterated that individual justice in an absolute sense, as 

they understood it, could really not ever be achieved. They emphasised that any attempt at 

redress would ultimately fall short: nothing could undo what had been done to them and no 

process would be able to fully compensate for the crimes. As such, a system response was 

limited to providing symbolic gestures of ‗justice‘ rather than as definitive form. 

If you think of justice as a re-writing of wrongs, you can never undo the abuse 

so there can never be [adequate] compensation or recourse or addressing of the 

wrongs in any form. It can never undo the injustice or the wrongdoing. So any 

form of justice that exists is an approximation, it‘s the best or the closest you 

can come to acknowledging the depth of damage from the original 

wrongdoing.  

Hannah 

Hannah‘s comments reiterate the subjective nature of the concept of ‗justice.‘ She makes a 

significant point in distinguishing what justice is and what it can be, and the limits to its 

translation into practice. Nonetheless, being provided with an avenue to achieve, to draw from 

Hannah‘s point, an ‗approximate‘ form of justice through a formal system response was 

considered important by all victim/survivors in the study. 

Very important. I think it‘s very important that you can feel protected by the 

laws that are in place and I think everyone has a right to have their say and, 

yep, [it‘s] very, very important. 

Kane 

I think it‘s pretty important for me in this context because what happened to 

me has had an enormous impact on my life. 

Penny 

Irrespective of whether it was deemed suitable for them individually, and regardless of their 

personal definition of ‗justice‘ (which will be explored in the proceeding sections), 

participants emphasised that the criminal justice system ought to play a role in producing or 

facilitating justice for victim/survivors of sexual assault. This was because the criminal justice 
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system was considered important in delivering a symbolic form of justice to victim/survivors. 

In this way, the availability of a formal response system was important to participants.  The 

criminal justice system was, however, considered by participants to be largely disconnected 

from their justice needs and its procedures far removed from their ideals of justice. Rather, 

the system was described as ―re-victimising‖, ―threatening‖, ―a game about winning and 

losing‖ and ―certainly not about justice.‖ In this way, both their understandings and 

experiences of the system contradicted the capacity they believed it had in delivering a sense 

of justice.  

For many participants, the criminal justice system was deemed to be an unsuitable avenue for 

addressing their justice needs, and this was particularly frustrating to victim/survivors. 

Um, for me it‘s [attaining justice] a pretty strong thing. Like I said I tried to 

kill myself earlier in the year and for all intents and purposes it worked. Um, I 

just felt I would never get justice and I felt I was turning into this bitter and 

angry person that just wanted revenge at any cost. 

Lance 

And perhaps if there was a system that wasn‘t so threatening and re-

victimising, then I might have considered accessing the justice system, but… I 

considered it as a very last resort, but only because I wanted my uncle [the 

perpetrator] to acknowledge and I wanted other people to be safe within the 

family. 

Candice 

It‘s nice if justice is achieved in a traditional sense, but if you‘re waiting for it 

and it doesn‘t happen and you‘re sort of waiting in terms of, for that to happen 

and if that doesn‘t happen you find that you can‘t move on unless justice is 

served, then you're sort of digging your own grave in a sense. 

Xena 

For these participants the system was limited in its capacity to provide justice, and was 

counter to their healing needs. Indeed, Xena indicates that victim/survivors relying on the 

criminal justice system to fulfil their needs are likely to end up feeling frustrated and being 

unable to move on. Irrespective of whether or not it aligned with their justice goals, the 

criminal justice system represented an unpromising avenue to fulfil their needs – the system 
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was perceived as ineffective fulfilling its obligations (delivering ‗traditional‘ notions of 

justice) and at processing cases in ways that support victim/survivors. 

The participants‘ responses emphasised that they desired the provision of a system that is 

responsive to their justice needs. Criminal justice statistics alone demonstrate that the system 

is not ‗available‘ for the vast majority of victim/survivors seeking justice: reporting rates are 

low, attrition (particularly at the early stages of the process) is high, and conviction rates are 

lower than any other category of offence (ABS, 2010). Herman (2005: 575) argues that more 

victims would be willing to engage in legal responses if they believed that the system offered 

remedies that could potentially make the ordeal worthwhile; however, their goals are not 

congruent with the sanctions that the system imposes. In her interviews with 22 victims of 

violence Herman (2005: 597) concluded that participants sought safety, prevention of further 

offending and incarceration, but they failed to endorse other basic aims of the criminal justice 

system – deterrence, retribution and rehabilitation. Although, as is illustrated later in the 

chapter, the findings from this research differed somewhat from Herman‘s research, the same 

sentiment was echoed in the narratives of participants: their justice needs were considerably 

removed from what the justice system offers in terms of both processes and sanctions.  

Many participants expressed that they did not consider the criminal justice system to be an 

appropriate mechanism for addressing the experience of sexual assault in their particular 

circumstances. Yet, victim/survivors felt that as the principal system in society for dealing 

with crime, the criminal justice system represented the most significant course for response. 

Nonetheless, even those victim/survivors who maintained that the criminal justice system 

could not appropriately address their needs and stated it was not an avenue they personally 

wished to pursue, all still believed that the system ought to provide mechanisms to address 

sexual assault victim/survivors‘ justice needs generally. Although participants in this study 

unanimously agreed that State provision of a system addressing individual victim/survivors‘ 

justice needs was important, participants differed significantly on how they understood 

‗justice‘, the role of the legal system in providing them with a sense of justice, and what they 

expected or hoped for out of a system response.  In the following section, the primary justice 

goals elicited from participants‘ narratives are discussed in turn. 
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4.2 Retribution and punishment 

The origin and meaning of retribution is important in establishing its significance and use 

within criminal justice and as a response to the perpetration of sexual assault. This includes its 

distinction from revenge and vengeance and considering the qualities that are conducive with 

justice. The word retribution stems from the late 14
th

 century from Lantin retributionem 

meaning recompense, repayment. This stemmed from retribuere, meaning to hand back, 

repay. Re meaning ―back‖ and tribuere meaning ―to assign, allot.‖ This differs from revenge, 

which stems from late 14
th

 century France revengier meaning to ―take revenge‖ which came 

from the Latin vindicare, meaning ―to lay claim to, avenge, punish.‖ (English Oxford 

Dictionary, 2010). According to the Columbia guide to standard American English, to 

avenge, ―suggests the administration of just punishment for criminal or immoral act‖ (Wilson, 

1993). Whereas revenge, ―seems to stress the idea of retaliation a bit more strongly and 

implies real hatred as its motivation‖ (Wilson, 1993). Similarly Hampton (1998: 37) has 

distinguished vengeance, which she defines as a wish to ―degrade and destroy the wrongdoer‖ 

from retribution – ―wish to vindicate the value of the victim‖ (p.39). From this understanding, 

Hampton has questioned if it is possible to add something to retributive responses to express a 

kind of compassion to the wrongdoer in ways that might do him good (cited in Daly and 

Stubbs, 2006: 14). This position emphasises that perpetrator retribution, distinguished from 

vengeance, can have a constructive role to play in criminal justice responses to crimes. This 

section discusses the role of retribution in criminal justice and, particularly, from the 

perspectives of the victim/survivors who participated in this research. 

In criminal justice literature, retribution has been concerned with blame and punishment. 

Retributive responses to crime have been identified as involving harm to the wrongdoer and 

to evoke notions of ‗just deserts.‘  In this way retribution has been associated with a 

subjective evaluation of what constitutes a ―fair consequence to right a wrong‖, to use the 

words of Candice a participant in this study. According to Smilansky (2006:516) retributive 

justice demands compliance with the law, that those who do not obey deserve to be blamed 

and punished. This may be in the form of morally branding, condemnation or through the use 

of punitive sanctions such as imprisonment (Smilansky, 2006: 514). Notions of retribution 

and desert-based responses prevail in current Australian criminal justice systems. The 
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application of retributive justice concepts are reflected in the use of sanctions such as 

imprisonment and other punitive sanctions handed down to offenders by the courts. 

Retributive and desert-based approaches to justice continue to influence contemporary 

sentencing practice (Von Hirsch and Ashworth, 2005). Proportionate retributive sentences are 

included in legislation enacted by Parliament, such as the Sentencing Act 1991, which 

includes as its stated purpose:
2
 

 Section 1 (a) to promote consistency of approach in the sentencing of offenders 

And 

 Section 1 (d) to prevent crime and promote respect for the law by—  

 (iv) ensuring that offenders are only punished to the extent justified by—  

  (A) the nature and gravity of their offences; and  

  (B) their culpability and degree of responsibility for their offences… 

While retribution is included in Australian sentencing legislation, the meaning of retribution 

and its role in criminal justice responses varies amongst scholars. A number of theorists have 

identified that retribution can play a meaningful and constructive role in responding to serious 

crimes.  Acorn (2004), for example, has argued that retributive punishment in our legal 

system is ‗tokenistic‘ – representing what outraged communities and victims ‗really‘ want in 

response to the offences.  In reviewing the role of retribution in restorative processes, Daly 

and Stubbs (2006) highlighted that retribution is used in varied ways. First, it can be 

conceived negatively, to refer to responses that are punitive and degrading. Secondly, 

retribution can be used to refer to censuring harms (see also Hampton, 1998; Daly 2000; Duff, 

2001). Finally, retribution can refer to the proportionality to harm (Von Hirsch, 1993). In this 

way, rather than necessarily negative, retribution can provide constructive elements that have 

been considered important to traditional justice as well as other processes, such as restorative 

justice.  Jacoby (1983) has advocated for productive forms of retribution and forgiveness in 

response to crimes; likewise, Minow (1998) has argued that a bounded form of retribution in 

                                                           
2
 The Sentencing Act 1991 also includes other objectives, such as Section 1(d) (i), to deter the offender or other 

persons from committing similar offences, Section 1(d) (ii), to promote rehabilitation and Section 1(d) (iii), to 

denounce the conduct.  
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the aftermath of collective violence is actually desirable. Minow highlighted the complexities 

of retribution and argued that retribution, with proper constraints, is an important and 

necessary element in vindicating victims. 

Participants in this research variously understood retribution to have a vindicated role in 

criminal justice responses. In this study, seven participants sought retributive responses; they 

wanted their perpetrator to receive fair punitive consequences for the crimes. Others 

questioned the suitability of punishment as a response to their perpetrators, instead advocating 

for non-retributive responses. As is discussed here, those who sought retribution assigned 

various meanings and purposes to it, including punishment as revenge, for the perpetrator to 

learn a lesson, and to inflict suffering. 

I just thought, no, we are gunna pursue this.  He is not getting away with this 

and I am not just gunna let this go.  I'm not just gunna write this off. I want 

consequences to this and I want him to be punished. There really are, or there 

should be, very drastic consequences for people who step outside that line.  

Danielle 

I think they do need to be punished.  They need to know that they've done 

something wrong, that it isn't right and that this is the consequences. Especially 

when they're old enough to know the consequences. We expect to teach 

children the consequences and yet we let adults get away with things like that 

and not have to face the consequences.  You know, if they‘re not getting 

punished for it, what‘s going to stop them? 

Anne 

I honestly would have liked to have seen him go to jail because, while it's 

impacted on him the fact that he's got no job, right, he's not really suffering 

because of it, if you know what I mean? He's go, he's s'posed to go out and do 

community work but, because he's got ill-health, he's probably goin' to get off 

doin' it.  Another lady that I know, her husband's also on a community 

placement work thing and he's just going down to one of the local football 

clubs, working behind the bar.  How is that punishment?  

Lucy 

These understandings of criminal justice reflect retributivist values as outlined by Smilansky 

(2006: 513): in having committed sexual offences, the perpetrator has disobeyed the law (and 

seriously breached codes of moral conduct) and for doing so they deserve to receive just 
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punishment in response. Participants who felt their perpetrator should be punished also 

expressed that imprisonment was the most appropriate response to their perpetrators. As such, 

the desire for retribution was expressed as a need for a sentence of imprisonment, given the 

seriousness of the offences perpetrated against them.  

[They need to] realise that there are consequences of their actions, and if that 

means that they have to go to jail for six months or two years as long as they 

get this counselling, so be it.  

Lance 

Once it was finalised I found out that he had to go to jail and I remember 

feeling elated… I thought… he will be punished. He will be put away and his 

life will have repercussions because of this from now on. So yeah, there was 

some good in it. 

Danielle 

This group of participants requesting punitive responses generally considered incarceration as 

a means of punishment. These participants supported the use of imprisonment by the criminal 

justice system, and that the system provided, in theory at least, the possibility for achieving 

their primary justice goal: incarcerating the perpetrator. The role of punishment in victim 

justice has been identified by Orth (2002: 315), who has argued that ―recognition of their 

victim status is an important motive of crime victims. Through legal punishment a defendant 

is officially identified as the perpetrator and the victim is publically recognised as victim of a 

criminal offence.‖  

Indeed, sentencing statistics demonstrate the wide use of imprisonment as a response to 

convicted sexual offenders. Statistics indicate that the majority of sexual assault defendants 

‗proven guilty‘ receive custodial sentences.  For example, in Australia 2004-2005, 75% of 

people who were sentenced for rape in the higher courts received a period of imprisonment
 

and with an average of 7.6 years (90.8 months).
3
  Sentences for sexual offences (as the 

primary offence) were among the longest, positioned below homicide and at 14.5 years (174.2 

months), and just above robbery and extortion at 7.0 years (83.8 months) (ABS, 2006b).   

                                                           
3
 This excludes suspended sentences. Refer to my earlier work Clark (2007) for a discussion on sexual offending 

sentencing practices. 
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The participants seeking perpetrator incarceration were aware – more or less – that 

imprisonment was a commonly imposed sanction for offenders convicted of other serious 

crimes, and they believed that it should also be handed down to their sexual offender, given 

the gravity of the offences. These participants expressed that sexual offences should be 

responded to proportionately to other crimes. 

 It needs to be done on the same basis as it is for other crimes. 

Josie 

I guess they‘ve committed a crime so it‘s about getting an adequate sentence. 

So in comparison to other crimes, so you know a murderer gets forever and a 

rapist gets nothing and they‘re out within a year or something. So the right 

sentence for the crime...Yeh, it‘s probably that the right sentence, the right 

time and the right kind of sentence, whether it‘s jail or whatever.  

Olivia 

In this way, participants who sought punishment, sought fair punishment, bringing forward 

principles of proportionality and just deserts, rather than a desire for excessively punitive 

sentences. Proportionality theory provides that punishment should reflect the seriousness of 

the offending behaviour (Von Hirsch, 1976; 2007; Tonry, 1999). Von Hirsch (2007: 414) 

outlines fairness in punishment in proportionality theory as: 

Requir[ing] that penalties be allocated consistently with their blaming 

implications. The severity of the punishment (and thereby its degree of implied 

censure) should comport with the blameworthiness (that is, the seriousness) of 

the defendant's criminal conduct. Disproportionate or disparate punishments 

are unjust, not because they fail to requite suffering with suffering, but because 

they impose a degree of penal censure on offenders that is not warranted by the 

comparative reprehensibleness of their criminal conduct.  

From this perspective, victim/survivors (such as Josie and Olivia) felt that sending a message 

about the seriousness of the crime perpetrated against them could be emphasised by the 

handing down of a sentence proportionately severe to both other cases of sexual assault and 

other ‗serious‘ crimes, rather than a disproportionate or excessive sentence. Indeed, Von 

Hirsch (1976, 2007) has argued that judges have traditionally given significant weight to the 

perceived seriousness of a crime when handing down sentences, and that the idea that 
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punishments are proportionate to the seriousness of the criminal conduct continues to 

influence sentencing practice. In this way, sentencing judges have played a role in 

establishing the seriousness of the crimes perpetrated in individual cases of sexual assault, 

including through the interpretation and application of sentencing guidelines. 

For victim/survivors Lucy and Amanda who desired punitive responses, the imposition of 

non-custodial sentences to their perpetrators sent them the message that their experience of 

sexual assault was trivial, and led them to feel justice had not been served through the case 

outcome.  Likewise, Josie sought punishment as her central criminal justice goal, yet her 

perpetrator was handed down below average term of imprisonment, which she found 

dissatisfying. 

It was a long time before I actually started doing legal studies and started 

reading court case scripts and comparing transcripts and that kind of thing and 

discovered that in fact he was actually only sentenced for eleven months for 

what he did to me. 

Josie 

The perceived disproportionate sentences were frustrating to the victim/survivors because it 

sent messages that the crime was not as serious as other crimes, and the gravity of the 

perpetrators‘ conduct not as great as the conduct of perpetrators of other crimes. These 

sentiments are also reflected in proportionality theory, ―that sentences are to be proportionate 

in their severity to the seriousness of the defendant's criminal conduct‖ (Von Hirsch, 2007: 

415). 

Further compounding the problems relating to appropriate punitiveness in sentencing is 

research evidence that classic understandings of sexual assault based on stereotypes exclude 

most rapes from the category of ‗real‘ rape (Estrich, 1987). This minimises and trivialises the 

seriousness of nearly all sexual assaults. An undermining the seriousness of their particular 

experience of sexual assault was observed by some participants in this study both during 

sentencing and at other stages of the criminal justice process.  In this way, the kinds of cases 

that are afforded more or less severe sentences require examination more so than the 

interpretation of sentencing statistics generally. 
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The judiciary have been criticised for uneven sentencing practices and particularly being 

influenced by misconceptions about sexual assault (Clark, 2007; Estrich, 1987). Likewise, 

participants in this research demonstrated frustration with misconceptions that influenced the 

judiciary in handing down adequate sentences. Mandy felt that stereotypes around ‗real rape‘ 

took away from her experience and that this was conveyed during sentencing of her abusive 

sister: 

I was judged on my sexuality. My sexuality impacted on their enthusiasm, if 

you like, their support of the case that they were prosecuting. Because I am a 

lesbian, they said that I was consenting. Their perception was that it was 

minor, that it wasn‘t serious. 

Amanda 

Other participants believed that the judiciary gave undue weight to the perpetrator‘s ‗good 

character‘ in determining the seriousness of the crimes. These factors were removed from 

their experience of the perpetrators; rather than leniency, victim/survivors instead felt that the 

perpetrator‘s very position of ‗good standing‘ – as a doctor, church leader, community worker 

– was used to perpetrate. 

I just thought there was a contradiction there.  How I'm an upstanding citizen 

who would never do anything wrong and then suddenly, I'm pleading guilty 

and please take into consideration all these terrible things that have happened 

to me. And, yeah, just a real contradiction. 

Sarah  

And, you know worked for the scouts and worked as a scout leader and he was 

Santa in the malls for decades and it used to make me sick every time I walked 

passed and saw little kids on his lap. 

Kane 

Indeed, research supports this ―contradiction‖, to use Sarah‘s phrasing, in understanding the 

seriousness of sexual offending. Ben-Yehuda (2001) and McAlinden (2006), for example, 

have established that the presentation of a trustworthy status is a necessary part of 

perpetrating sexual abuse against children. In sexual assault, particularly child sexual abuse, 

perpetrators establish constructs such as reliability, faithfulness, responsibility, belief and 

loyal relationships in ‗grooming‘. The offender presents as friendly and trustworthy, 
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promoting shared interests, to his audience to deceive them. It is this sense of belongingness 

or ‗shared membership‘ of the group that makes the betrayal possible (see McAlinden, 2006: 

345). Offending circumstances involving perpetrators exploiting their good and trustworthy 

social status have been similarly observed in some instances of adult sexual assault (Clark and 

Quadara, 2010). A more nuanced approach to discerning the meaning of good character 

(including the impact good character has on power dynamics in relationships and creating 

opportunities for offending) and the implications this has for weighting sentences is 

necessary. 

In my earlier work (Clark, 2007), I argued that there is evidence supporting claims that the 

judiciary are influenced by misconceptions and stereotypes about sexual assault, including 

when weighing the gravity of offences for sentencing.  The judiciary have broad discretionary 

powers over the assignment of sentences.  Because of these discretionary powers, the use of 

subjective evaluations to determine relevant factors to scale offence seriousness and 

sentencing severity can become problematic when judges draw from misconceptions and 

stereotypes about sexual assault. Although sentences will necessarily be weighed, given that 

proportionality is a guiding principle (except in some cases of sexual assault), the 

participants‘ narratives emphasise that there is a need to ensure individual victim/survivors‘ 

experiences of sexual assault are not undermined nor minimised in all stages of the criminal 

justice process, including at sentencing.
4
  Instead, from a victim/survivor‘s perspective, 

sentencing practices should provide powerful tools in communicating the wrong of sexual 

assault and reinforcing the criminality of different forms of sexual offences. 

Rather than advocating for greater punishment, the participants expressed that there was a 

need to recognise the real harm in sexual offences. This position has been reflected in some 
                                                           
4 Sexual offences have been identified as being exempt from proportionality principle in circumstances where 

perpetrators have been classified as a serious sexual offender. Section 6D of the Sentencing Act 1991 states that 

in sentencing a serious offender for a relevant offence (a) must regard the protection of the community from the 

offender as the principal purpose for which the sentence is imposed; and  (b) may, in order to achieve that 

purpose, impose a sentence longer than that which is proportionate to the gravity of the offence considered in the 

light of its objective circumstances. Section 18B states that: when court may impose indefinite sentence in 

respect of serious offence (1) A court may only impose an indefinite sentence on an offender in respect of a 

serious offence if it is satisfied, to a high degree of probability, that the offender is a serious danger to the 

community. 
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feminist debates around harsher penalties. For example, Stubbs (2003: 21) argues that many 

feminist groups have refused to endorse petitions for more punitive responses and that, ―The 

suggestion that the answer to the problem of sexual assault lies in harsher penalties is ill-

founded naive and risks creating false expectations in the community. It may even be counter-

productive‖ (see for example, Hogg and Brown, 1998). The participants in this research 

generally reiterated these sentiments. 

Interestingly, participants tended to be particularly supportive of imprisonment as a sanction 

when it applied to instances of sexual assault involving others – their friends, daughters and 

other family members – more so than as it applied to their own situation.  For example, 

having given marked thought to justice and then reflecting on what she saw as her own justice 

needs Xena, stated, ―I think these ideas [of punishment] are what I‘m after, but then they‘re 

not something that I'm wanting for myself, yeah,  [that‘s] interesting.‖ This is in accordance 

with Herman‘s (2005) findings of victim/survivors of violent crimes from the United States 

who were more willing to endorse punitive consequences for others than themselves. Many 

participants in this research were supportive of imprisonment as a response to offences 

perpetrated against their daughters, sisters and friends or as a means to protect these people 

(considering imprisonment as a prevention strategy) rather than in response to their individual 

experiences and personal justice needs. One explanation for this perspective is presented by 

Rubin (2010: 87) who has argued that women are primary caregivers in society and shoulder 

an unequal burden of caring responsibilities. Consideration to care-giving is reflected in some 

victim/survivors‘ perspectives of justice, which included issues relating to care-giving and the 

protection of children. It was also apparent that victim/survivors‘ relationships with the 

perpetrators and other circumstances meant that other values were prioritised above 

punishment. 

So, at the same time as supporting punitive consequences for harms caused to others, there 

was a tendency to reject the use of punishment as a response to their particular circumstances. 

Participants wanted sexual assault and its impacts to be recognised as serious offences. In this 

way, the punishment of perpetrators was viewed as reaffirming public recognition of not only 

individual victim status but more so of solidarity against the offending behaviour.  
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Saying this is a crime, this is something that he‘s actually committed a crime 

against society, you know against the human race, it‘s not just about him and 

me, it‘s not just about one person. 

 Hannah 

This goal of punishment has been observed in other victim research (Orth, 2002; Vidmar and 

Miller, 1980). Participants in this study overwhelmingly felt an obligation to protect others – 

their daughters and sons, nieces and nephews. Participants‘ desire for punishment in response 

to their particular situation was compounded by other factors – such as complex relationships 

with the perpetrators (particularly when he was a family member or friend) and the 

consequences that imprisonment might have on others. These dynamics added complexity to 

the desire for punishment and its consequences on others, often including loved ones. Some 

participants were reluctant to identify as ‗victims‘, having survived through the harms they 

endured. For some participants their need for retribution or punishment was not static but 

rather changed, developed and evolved along with their healing, philosophising about justice 

and resource needs. 

[T]he more I live and experience and grow and mature and everything like that 

and the further away I get from the assault, the less I'm inclined to want justice 

through the official channels and why I'm wanting to take responsibility for my 

own feelings and move on with my life.  

Xena 

Because most victims, through the healing journey become very 

understanding, particularly if it's within the family, they're very understanding 

and, um, they might go through, they will go through an angry stage, but 

generally through the healing journey they become very empathetic and 

understanding and fair and fair minded.  Mmm. So, I think generally the 

perpetrator might get a better wrap than going to jail.  Then they might not.  

People might want the death penalty.  At a certain stage I would have wanted 

that, so perhaps the victim probably needs to go on quite a bit of the healing 

journey before they make that decision of what consequence.  

Carmel 

In Xena‘s and Carmel‘s comments there is an emphasis on how life experiences, moving 

through stages of recovery, and personal development contribute to changing individual 

justice definitions. For Xena there was a sense of moving beyond a need for justice through 
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growth and maturation. Likewise for Carmel, a state of anger progressed to empathy, 

understanding and fair mindedness. These comments reiterate that justice needs are diverse 

and subject to change. Apparent in these comments is the association of justice with 

vengeance and punitiveness made by a small number of respondents in this research, and their 

personal need to move beyond that. This idea of progressing through different ideals of justice 

– away from vengeance to other forms of consequences is reflected in healing literature.  

Herman (1997: 189) argues: 

During the process of mourning, the survivor must come to terms with the 

impossibility of getting even... Her helpless fury gradually changes into a more 

powerful and satisfying form of anger: righteous indignation. This 

transformation allows the survivor to free herself from the prison of revenge 

fantasy, in which she is alone with the perpetrator. It offers her a way to regain 

a sense of power without becoming a criminal herself. Giving up the fantasy of 

revenge does not mean giving up on the quest for justice; on the contrary, it 

begins the process of jointing with others to hold the perpetrator accountable 

for his crimes. 

Herman‘s analysis of transformation from individual vengeance to consequences focusing on 

accountability during the victim/survivors‘ healing journey is reflected in many of the 

participants‘ comments. Rather than removing the need for justice, there is a revision of what 

justice means for the victim/survivor.  Xena‘s and Carmel‘s comments also raise tensions 

about punishment and retribution and the changing justice needs of victim/survivors, and the 

dilemmas that victim/survivors might face in seeking retributive justice at various stages of 

their healing. These give emphasis to the importance of others‘ contributions in 

accommodating the justice needs for victim/survivors throughout their journey and 

engagement with various services. While vengeance may be considered unhelpful to 

recovering from sexual assault, retribution may have a productive role to play in ensuring that 

the wrong of the crimes remain at the forefront, responding to sexual assault remains on the 

agenda, and providing justice to victim/survivors is not lost to ideals of ‗moving on‘. 

When advocating for retributive consequences for their perpetrators, victim/survivors felt 

particularly vulnerable to criticism. They identified that it fed into public misconceptions that 

they were vengeful and/or deranged. 
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You know people don't believe it.  They just think well, we're vindictive, we're 

sado-masochistic, we're losers, all those things. That's what they think, believe.  

That's what the media portrays us as.  You know, I mean, last week what was 

it?  All Saints [a hospital drama on TV] or something, I'm watching and there's 

this bloke who's been sexually abused out trying to murder somebody.  I mean, 

that is typical, they never portray a sexually abused victim as somebody who's 

intelligent, courageous or any of those things.  All they have is these negative, 

negative stereotypes the whole time.  And so, when you're one of them you 

think, it's overwhelming, and so you'd sit there and you'd think, "Yeah, that's 

who I am, that's who I am".  It's ridiculous, it's just bizarre. 

Rose 

He is the person who offended. Why would I want to put myself through all 

this crap just to badmouth someone, you know it‘s ridiculous that I‘d want to 

go to court and air my dirty laundry in front of a whole heap of strangers? 

Kane 

The idea that victim/survivors would be excessively punitive is rarely questioned (Herman, 

2005). Miller (1976) has argued that the anger of a woman violates social norms of compliant 

femininity and is therefore considered particularly threatening (cited in Herman, 2005: 576).  

Yet research does not support public perception that victim/survivors of sexual assault are 

particularly vengeful towards perpetrators compared to those who have not been victims. 

Herman contests that victim/survivors of violent crime are not particularly punitive (Herman, 

2005). Research has found that punishment is typically a lesser concern to victim/survivors of 

sexual assault and family violence (Lewis et al., 2000; Herman, 2005). This research also 

established that there is a difficulty in measuring punitiveness, especially given that it was a 

dynamic state for victim/survivors. 

Victim/survivors have, however, been particularly targeted as deceitful, mentally unstable and 

vengeful. Jordan (2004b: 6) puts forward that women‘s complaints of rape lack credibility 

simply ―because a woman‘s very being oozes deceit.‖ The idea that women and children 

routinely lie about assaults affects police responses to sexual assault victims (Heenan and 

Murray, 2006; Jordan, 2004a, 2004b; King, 2009). This stereotype is also systematically 

encouraged: for example, it often plays out in a court of law, with defence lawyers making 

explicit accusations (or otherwise depicting) that the complainant is vengeful, deluded and 

greedy (Taylor, 2004a; Scutt, 1997; Kaspiew, 1995). Using negative stereotypes of the 
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victim/survivor assists defence lawyers in undermining victim/survivors‘ accounts. The 

experience of being branded deceitful was recounted by participants in this study whose 

credibility was undermined in court and replaced with narratives that they fabricated their 

experiences for financial gain (Felicity) and were mentally unstable (for example, Sarah, 

Hannah and Felicity). Many participants in this study were so distraught by the way they were 

depicted in the trial process that they became upset or were otherwise unwilling to discuss the 

details during the interview. Others demonstrated that they had been significantly affected by 

these accusations, often discussing false assumptions that they were liars, greedy or unstable. 

Although punishment was sought by a number of participants in the study, more than half 

rejected the notion of retribution or seeking an ‗an eye for an eye‘ in response to their 

experience of sexual assault. 

It‘s [justice] really important and not that‘s not tied to punishment for me that I 

know of, in my view. It‘s tied to recognition and acceptance of what has 

happened to me.  

Carmel 

He was a relative and in some respects I don't hate, so I didn't want him 

necessarily jailed or anything like that. 

Sarah 

These participants saw violent responses (such as incarceration) as counterproductive, or at 

least counter to their own values.  They were not confident that harmful or harsh 

consequences were suitable for their perpetrator. The centrality of imprisonment as a 

punishment for sexual offending (and other serious crimes) was sometimes a key disincentive 

for victim/survivors to report. Felicity, for example, expressed that the primary reason she did 

not report the crimes during childhood was because she ―didn‘t want my daddy to go to jail‖ 

and Michelle said that ―I didn't feel I had to punish them [her abusive brothers] or anything.‖ 

In this way, while imprisonment was considered by some participants to provide an important 

representation of condemning the sexual crimes, for others the over-emphasis on punitive 

outcomes was a deterrent from engaging with the system. In this way, an awareness of diverse 
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and conflicting individual justice goals is important in constructing responses aimed at 

encouraging more victim/survivors of sexual assault to engage the system. 

Even those participants who wanted their perpetrator to receive a punitive consequence often 

felt uncomfortable with the idea.  

Revenge, public humiliation, you know things that go against the grain of the 

person I am. Um, but the black monster at the back of my head is wanting him 

named and shamed.  

Kane 

As Kane‘s comment indicates, the discomfort came by identifying punishment as counter to 

their values. This comment by Kane emphasises that justice was more than eliciting a desired 

response from the system – it also impacted on how victim/survivors viewed themselves as 

people and their personal ethics. Participants in this study advocated for punishment to serve 

as purposeful (and, as already stated, many were outright against the idea of punishment 

altogether).  Punitive consequences were hoped to send direct messages to the perpetrator that 

what they did ―is wrong,‖ ―unacceptable,‖ ―a crime,‖ and to promote deterrence from future 

offending. Victim/survivors wanted the receipt of a punitive sentence to explicitly send this 

message to perpetrators rather than responding with harm for no other purpose than to cause 

pain. This predicament faced by victim/survivors in this study is similarly reflected in theories 

of punishment; and what Garland (1990: 80) has described as the ‗tragic quality‘ of 

punishment. As Hudson (1998: 245) outlines, ―that it is simultaneously necessary to 

symbolize the state‘s authoritative disapproval of certain forms of behaviour and futile in its 

effects at controlling that behaviour.‖ (Hudson, 1998: 245). 

Many participants were conscious of the ineffectiveness of the criminal justice system‘s 

sanction options – particularly imprisonment – in preventing sexual offending. Prevention, as 

is discussed further later in this chapter, was also a key justice goal for participants in the 

study. This added to the victim/survivors‘ frustration of seeking a criminal justice system 

response given that the options available were considered to be ineffective. It was for this 

reason that a number of victim/survivors advocated that the justice system should provide 

therapy, treatment or other support for sexual offenders. They wanted the perpetrator to 
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receive counselling as well as, or instead of, a term of imprisonment in order to better 

influence desistance from future offending. 

There has to be some kind of set-up afterwards too so that people can get back 

into society or yeah, and for everyone, for all people for it to be fair. Yeah, 

you‘d have to have some kind of rehabilitation for the abusers because they 

might re-offend and then you‘re back to square one essentially. 

Olivia 

Indeed research suggests that conventional criminal justice responses do little to deter future 

offending of individual perpetrators. The effectiveness of the criminal justice system in 

providing general deterrence has likewise been critiqued. Understandings of sexual offending 

from a rational choice perspective emphasises that it is a crime of low risk and high reward 

(Ward and Hudson, 2000; Beauregard and Leclerc, 2007), and this may suggest that 

increasing the responsiveness of the criminal justice system could help reduce offending.  

There are some statistics suggesting that re-offending is low amongst sexual offenders 

compared to other categories of offending (Smallbone and Wortley, 2004; Nisbet et al., 

2004). However, this is masked, to some extent, by high levels of non-reporting as well as the 

likelihood of perpetrators applying improved concealment strategies (Johnson, 2007: 325).  

As such, sexual offenders may be the most undetected, rather than the least likely to re-offend 

– an area that is particularly difficult to measure or estimate.  Moreover, the idea that the 

criminal justice system can facilitate prevention has been disputed by other perspectives on 

sexual offending. For example, although feminists influenced by liberal frameworks have 

emphasised that the law has the potential to effect change that will benefit the position of 

women more broadly (see for example, Adler, 1987; Estrich, 1987; Lees, 1996), others have 

disputed the capacity of the law to bring about social change. Some writers have warned of 

dangers in expecting laws to change and prevent sexual assault, arguing that law reflects 

dominant society and that we cannot rely on laws to remedy what are essentially social 

injustices (MacKinnon, 1989, 1991; Smart, 1989).  Doing so rests on the unsupported belief 

that legal systems have the capacity to bring about social change and that systems of justice 

promote safety and prevention (Martin, 1999; Snider, 1998; Daly and Stubbs, 2006).  In this 

research, victim/survivors felt limited by the options provided by the criminal justice system. 

On the one hand they wanted the criminal justice system to respond to the crimes perpetrated 
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against them; on the other hand, they wanted a greater emphasis on rehabilitation, safety and 

prevention than they thought was possible to achieve through the system. 

As much as it can be argued that the criminal justice system is relatively ineffective at 

deterring and preventing sexual offending, it can be emphasised that by enacting in legislation 

these key areas of address, it symbolically represents these goals. As such the system sets the 

objective of delivering punishment and prevention. In this way improving system procedures 

that promote more effective ways of responding to and preventing sexual assault were 

important to victim/survivors who participated in this research. According to victim/survivors 

in this study, a key aspect of this was assigning accountability and responsibility for the 

crimes to the perpetrators. These aspects were identified as underlying individual justice and 

were considered fundamental in responses aimed at delivering punishment and prevention. 

These are considered in more detail in the proceeding section. 

4.3 Accountability and responsibility 

According to participants, perpetrator accountability and responsibility were key aspects in 

facilitating justice through formal mechanisms – they were considered necessary for 

acknowledging the specific crimes and for engaging the offender in the consequences. Yet all 

victim/survivors experienced some level of denial or minimisation of the assaults by 

perpetrators. They also found that the system procedures were at odds with promoting 

perpetrator accountability and responsibility. Participants found that the system itself lacked 

accountability for its handling of cases of sexual assault. This section discusses the role of 

accountability and responsibility in victim/survivors‘ understandings of justice.  The desire to 

have perpetrators held responsible for their crimes is considered together with current legal 

procedures that are largely at odds with victim/survivors‘ need to hold perpetrators to account 

for their offences. 

Participants believed that the justice system ought to play an active role in holding 

perpetrators to account for the crimes they had committed. 
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I guess it [justice] would be going to court and making him accountable for 

what he‘s done would be the justice.  

Olivia 

Then hopefully through a program and realise the consequences and go, ―right 

I fucking do deserve to do jail time for what I‘ve done,‖ you know, and realise 

what they‘ve done and realise how much they‘ve fucked up people‘s lives.  

Lance 

I would really want him to get counselling and for him to admit that yes, he's a 

mongrel and he does these things and he needs help, so that's an important 

process for me – for him to admit that yes, he did do things and it's not right 

and ―yes I need help.‖  

Brenda 

Despite the desire for the perpetrator to make an admission and take accountability that has 

been expressed by the participants above, most victim/survivors in this study felt that that 

their perpetrator required substantial assistance to admit fully to their crimes. Instead, as 

evidenced in Brenda‘s comments above, they believed that responsibility could be facilitated 

by incorporating counselling and education for the perpetrator into standard legal responses. 

It was clear in the participants‘ accounts that they were doubtful that their perpetrators would 

take responsibility through their own initiative. Indeed, all victim/survivors in this study 

found that their perpetrators denied and/or minimised their offences.  This is supported by 

research that shows sexual offenders are reluctant to take full personal responsibility for their 

offending (Boyd, 2006; Chung, O'Leary and Hand, 2006). Scully (1990: 26-28) has argued 

that perpetrators deny and excuse sexual offending for a range of reasons, and that this should 

be expected. These reasons include to mute their negative image, a genuine belief that their 

behaviour does not constitute rape and, overall, a societal context that has taught men to 

justify and excuse their sexual violence. 

Most participants expressed distrust towards the offender and were confident that the offender 

would deny and/or minimise the crimes rather than acknowledge and take responsibility for 

their behaviour or to express genuine remorse.  
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It‘s like, perpetrators won‘t admit to it, they won‘t admit to it, so you‘ve got to 

have, if they know there‘s a confidentiality thing there and that person will say 

to them look you need to go to the police, you did the wrong thing.  So I think 

that might be a step in the right direction that so that people like me can feel a 

bit of justice ‗cause at the moment there‘s no justice.  So that would be my 

main thing, to get the perpetrators to admit to it and once they‘ve admitted to it 

the victims can at least get a bit of peace knowing that oh yes all this shit did 

happen to me, and ‗cause you do, you know you go through that stage of did it 

really happen, is it all in my head, am I mentally ill, but I‘m mentally ill 

because of what happened at such a young age you know. But that would be a 

compassionate way of helping out abusers.  

Lance 

 Given that perpetrators were reluctant to admit to their crimes, many victim/survivors felt 

that the system could play an instrumental role in encouraging offenders to admit to the 

offences. This position is demonstrated through Lance‘s comments, through which he 

expresses the importance to him of his wish for his perpetrator to acknowledge the crimes. 

For Lance, perpetrator admission was particularly important as the denial had impacted on 

health and recovery. Specifically, the denial contributed to his self-doubt that the offences had 

really occurred. In his comments, Lance calls on the system to play a role in encouraging an 

admission and perpetrator responsibility. There is an implication in his comments for the 

system to be active in promoting responsibility, ―to get the perpetrators to admit to it.‖ 

Indeed the cause of distress from perpetrator denial may well be exacerbated by the criminal 

justice system which encourages denial and rewards a position of innocence (for example, 

through non-charge and non-conviction) over responsibility. Some research has suggested 

that proactive policing can provide an effective deterrent effect.  Nagin and Paternoster (1991) 

for example, found that among youths, the risk of detection and prosecution has a deterrent 

value which is far greater in impact than perceptions of likely sentencing severity. Paternoster 

(1997) found that perpetrators of domestic violence who believed that they had been treated 

fairly by police were more likely to modify their behaviour. The use of pro-active police 

responses has also been found to reduce recidivism in cases of family violence. This is 

evident in the results from the influential Minneapolis Experiment, which involved a control 

trialled experiment involving 51 police officers and 314 incidents of partner violence, to test 

the effectiveness of police responses in preventing partner violence in 1981 in Minneapolis, 
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Minnesota. The study found that police arrests following incidents of family violence led to 

reduced recidivism compared to responses that involved mediation or separation (Sherman 

and Berk 1984). This research lead to the implementation of pro-arrest policies in America 

and internationally, including Australia (Newbold and Cross, 2008). Although the 

effectiveness of pro-arrest policies and other controversies related to this method (such as 

women‘s autonomy, policy consistency and cultural sensitivity) need to be considered, these 

lessons do provide some insight to the use of police in contributing to prevention in crimes 

involving intimate partner violence, that could be extended in application to sexual assault.  

Of the various offences described by participants, only five perpetrators made (partial) 

admissions. Even in these instances the perpetrators minimised the extent of their offending 

whilst emphasising the impact it had on their own lives and thereby largely avoiding personal 

responsibility for the offences. One of the perpetrators who admitted some of his crimes to the 

police was not charged and another case involving partial admissions made to police did not 

proceed beyond committal hearing. Perpetrator denial and minimisation has substantial 

implications for both the progression of a case through the criminal justice system and for the 

emotional wellbeing of victim/survivors. Research has shown that victim/survivors who 

engage the criminal justice system are particularly traumatised by offenders‘ continued denial 

of their allegations, especially through any claims that the acts were consensual (Holmstrom 

and Burgess, 1975, 1978; Madigan and Gamble,1991; Martin and Powell, 1994; Matoesian, 

1993; Sanday, 1996; Koss, 2006). 

It is clear from the participants‘ narratives that they felt that the criminal justice system ought 

to play a role in encouraging perpetrators to take responsibility for their sexual offending 

behaviours from initial contact that police (and other officials) have with the perpetrators. It 

has been argued, however, that rather than promoting perpetrator accountability and 

responsibility, criminal justice systems as well as other legal remedies (such as civil 

processes) promote denial.  Defence lawyers advise offenders to maintain innocence 

throughout the process and afterward to preserve appeal rights (Koss, 2006). Perpetrators are 

granted the right to remain silent rather than to testify in court. Where settlements are reached 

or a guilty verdict made, legal processes virtually universally exclude any acknowledgement 
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of wrong-doing by the offender (Bublick, 2006; Des Rosiers, Feldthusen, and Hankivsky, 

1998; Herman, 2005; Koss, 2006).  

Further to failing to hold offenders to account, there is a long-standing tradition of victim-

blaming in cases of sexual assault – both socially and institutionally. Socially, women are 

blamed for their own sexual assault, often that she somehow deserved or provoked the 

offence, for example by focusing on what she wore, where she was, or how much she drank. 

At the institutional level, victim-blaming has been evident in judicial, legal, and police 

responses to victims of sexual assault and family violence (see for example, Clark, 2007; 

Easteal, 1998a Henning and Bronnitt, 1998; Stewart and Maddren 1997; Strang, 2004). 

Responses that indicate victim blame and responsibility has been associated with greater 

victim trauma (Flood and Pease, 2006) and lower likelihood of engaging in formal response 

systems (Strang, 2004). If the criminal justice system seeks to encourage victim/survivors to 

come forward, it is important to minimise all forms of victim-blame and to promote 

perpetrator accountability. There was a need to focus on the perpetrators‘ behaviour rather 

than to question their credibility or ‗contribution‘ to the offences. 

Victim/survivors expressed the need for criminal justice system officials to make perpetrators 

answerable for their behaviour, and that the promotion of perpetrator accountability needed to 

be enforced from the outset of criminal justice system involvement. The police were 

identified by participants as playing a role in promoting accountability and denouncing the 

crimes. 

Hopefully it‘s put the fear of God into him that someone has finally stood up 

and spoke about it and that he‘ll be, you know he‘s had the police at his house 

and his name‘s on record and, yeah, hopefully that‘s enough to get him to stop 

doing it again... 

Kane 

...In a lot of situations people don‘t even want um someone to go to jail, they 

still have some concern because it‘s someone known to them or a family 

member or um but what they want is for the person to be held to account in 

some way. And even have the police knock on the door and question them  
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about that for some people that is their aim in the whole process or is the most 

valuable thing to them.  

Lesley 

In this way having the police make contact with the perpetrator was considered by 

participants to be in itself a punitive or deterrent experience. The use of the legal system was 

an active strategy to control and prevent further sexual offending by their perpetrators. This 

approach to the use of the criminal justice system by victims has been observed in instances 

of domestic violence. In a review of the literature regarding the use of the legal system by 

victims of conjugal violence, Wemmers and Cousineau (2005: 496) concluded that research 

has demonstrated that many women use the police and legal system strategically to control 

their partner‘s offending. Ford (1991) has argued that women in abusive relationships use the 

power of police and the threat of prosecution (often effectively) to deter their partners from 

further offending. Likewise, Bennett, Goodman, and Dutton (1999) found from interviews 

with 49 victims of domestic violence that in many cases victims of partner violence have used 

the power of the legal system to manage their violence. Having achieved their goal in seeking 

legal assistance, many women disengage from the criminal justice system (cited in Wemmers 

and Cousineau, 2005: 499). 

While victim/survivors‘ advocacy for the system to hold perpetrators to account is well 

justified, as demonstrated through literature that suggests they are regularly not charged nor 

convicted, it nonetheless sets significant challenges to traditional adversarial processing of 

cases and legal philosophies which underpin the system.  If we accept that the vast majority of 

allegations made by complainants are indeed true (as is supported by research such as Heenan 

and Murray, 2006) while the incidence of admissions from perpetrators and convictions is 

amongst the lowest of any offence (ABS, 2010), then arguably there is a need to introduce 

strategies that promote greater level of perpetrator admissions. Indeed, with reference to 

similar problems faced in prosecuting child sexual assault, Cossins (2006a; 2006b) has argued 

innovative strategies that overcome evidentiary burdens and that increase prosecution rates 

are required.  This, of course, conflicts with the principle of ‗innocent until proven guilty‘ 

which underlies the current legal processing of criminal offences. Greater consideration needs 

to be given as to how to respond to contentions surrounding the need to encourage perpetrator 
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accountability within due process. This may include developing more innovative approaches 

to legal procedures and re-thinking the construction of fair and just procedures from not only 

the perspective of the accused but also of victim/survivors and of the community more 

broadly.  

There are examples of innovations that have gone some way to overcoming this legal 

dilemma. For example, Kebbell, Hurren and Mazerolle (2006) argue that police interviewing 

techniques can be used to improve the likelihood of a guilty offender confessing. Likewise, as 

identified in Chapter 2, specialist sexual assault courts have been introduced in Victoria. 

These have prioritised training for court staff, providing facilities and resources to support the 

complainant in giving evidence and consistency of prosecutions. Specialist courts have been 

established with an idea of promoting women‘s safety and perpetrator responsibility. Stewart 

(2005: 4) describes specialist family violence courts as: 

In general, domestic violence courts are courts specially convened or courts 

scheduling a specially allocated list day – to remove domestic violence cases 

from the mainstream of day-to-day court processes by identifying them and 

tagging them for streaming for improved legal processes and expedition. Their 

objectives or ideals are to ameliorate victims‘ experiences of the legal system 

and, more often than not, so it seems, to use the court‘s powers to direct 

offenders into treatment. Overall, the specialist domestic violence court, due to 

its specialist expertise, operates with the intention of providing better outcomes 

for victims and perpetrators, while operating within the precincts of 

magistrates‘ courts (or their equivalent). 

These directions may well provide some inroad into improving responses aimed at increasing 

the number of perpetrator admissions, charges and convictions. Yet, it can be argued that a 

significant cultural shift within the system and society more broadly is required to improve 

responses in courts and police practice. This includes cultures of belief in complainants and 

encouraging those accused to take responsibility rather than receiving rewards (such as non-

conviction) in denying their crimes, and for this to be integrated throughout the justice 

system. 

As it stands, however, victim/survivors in this study found that even when their perpetrators 

pleaded or were otherwise found guilty, they were still not forced to take responsibility for 
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their behaviour by the system. Indeed, victim/survivors observed that perpetrators were still 

able to avoid a level of responsibility even post-conviction, for example at the sentencing 

stage: 

One of the things I found somewhat unsatisfying in recent times was, um, how 

in sentencing this person, the picture that was painted of this poor pathetic man 

who had had a hard life and all that, and how that's taken into account in 

sentencing.  And yet there'd been such denial of what he'd done for so long, till 

the last minute, and I just thought there was a contradiction there.  

Sarah 

Yeah, I don‘t know, they gave him six months because of the time that he did 

it and the time now and that he hasn‘t been re-caught and to me, so he hasn‘t 

been caught because of either luck, who knows if he did or he didn‘t do it.  To 

me once is enough.  Oh there‘s not a pattern here.  So what?  That hurt me.  If 

anything I had to say bad about the day where he was sentenced it was, yeah 

you haven‘t done it to anyone else so we‘ll just give you six months.   

Evan 

Evan and Sarah emphasised that in the sentencing stage of processing, despite pleading guilty 

to having sexually offended against them, the perpetrators were able nonetheless to avoid full 

responsibility for their offending. For Sarah, this was because of the undue weight afforded to 

the hardships in the perpetrator‘s life. For Evan, this was attributed to the presumption that his 

perpetrator had not offended  against others and the minimisation of the gravity of the 

offences against Evan alone. Researchers have identified that perpetrator‘s hardships and 

minimisation of their behaviour can be regarded as a tool to avoid responsibility for their 

behaviour. For example, Pease (2004: 36) has argued that while experiences of injustice need 

to be acknowledged, they should not be used by men to avoid responsibility. Pease has also 

argued that individual responsibility needs to be situated within broader social contexts and 

the creation of social situations whereby men will be more able to examine their lives in ways 

that encourage non-violence. The opportunity to evade responsibility through legislation and 

criminal justice processes – to deny, minimise through plea bargaining, to remain silent, to 

introduce mitigating factors for sentencing – impeded on victim/survivors need to have the 

full extent and veracity of the crimes acknowledged by the criminal justice system. Orth 

(2002) has argued that, ―Upon hearing the court decision, the victim appraises whether the 
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counterharm done to the perpetrator by the punishment is sufficiently severe‖ (p. 315). 

Sentencing hearings provide one opportunity for the reiteration of personal and societal 

responsibility for sexual offending, which was not realised in the experience of 

victim/survivors in this research. 

4.4 Official record 

Getting an official record of the crime was a key justice need for many victim/survivors 

seeking response through the criminal justice system. A record was identified as serving 

multiple purposes: for personal reference; as a formalisation of State recognition and 

vindication; and to register a dangerous person with official authorities. This section begins 

by considering past research on official records of offences, including educative and 

procedural functions. The role of official record in fulfilling victim/survivors‘ justice needs in 

this study is then considered, together with a discussion of the challenges and implications 

these pose in current criminal justice policy and procedure. 

Past research has established that an official record of a crime can serve a number of 

functions. One function is that official testimony may contribute to social history and serve to 

be educational to future generations.  For example, in her analysis of war crimes, Minot 

(1998: 93) argued that documenting and recording violations through testimony is important 

in communities moving on both from tragedies and from war-time atrocities. 

At a procedural level, records of previous crimes have been found to play an important role in 

processing new allegations of sexual offences. For example, in a review of a random sample 

of 850 Victoria police case files for rape, Heenan and Murray (2006: 21, 24) found that prior 

charges and allegations made against perpetrators by other victim/survivors led to increased 

likelihood of charges being laid against suspects. They reported that half (50.7 per cent) with 

prior sexual offence allegations or convictions were charged with rape compared to 15.0 per 

cent in the overall sample. They also found that prior charges or convictions against alleged 

offenders significantly reduced the proportion of victim/survivors withdrawing their 

complaints (5.8 per cent compared to 15.1 per cent of the overall sample). 
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Perpetrators can be tried for similar offences against multiple victim/survivors in one trial as 

opposed to split trials.
5
 This has been argued to save time, money, and to reduce the trauma of 

victim/survivors should the cases be tried individually (VLRC, 2001; 2004), although 

research is inconclusive as to whether this has increased likelihood of more convictions 

(VLRC, 2004: 251). Record of past convictions may also be taken into account during 

sentencing. The Sentencing Act 1991 states that a history of prior offending may be taken into 

account in determining the character of an offender (s.6), and an offender‘s culpability and 

degree of responsibility for the offence (s.5). 

Many victim/survivors in this study gave importance to having the offence recorded in the 

criminal justice system as their main justice goal. On a personal level, having a record of the 

crime offered some victim/survivors a sense of reassurance and validation. The written 

document could be used as a personal reference and as evidence to support and strengthen the 

legitimacy of their experience. 

So to be empowered to have that statement of proof, because with sexual abuse 

there's no other proof usually.  At least that would be one element of proof. 

Candice 

When you start speaking about it, people think you're nuts, so they don't want 

to hear you.  But I had this bit of paper that I could say, "Well look, I went 

there, I did this, this is the bit of paper".  Without that bit of paper, people just 

think you're crazy, but the actual fact you've got that bit of paper with the 

summary of what you've done on it, and to give people – You still don't get a 

reaction.  Nobody wants to speak to you about it or have any dialogue – But 

the fact is you can say "I went and did this process" and that is a very powerful 

thing to do. 

Lucy 

                                                           
5
 In 1997 The Victorian Parliament passed legislation in Victoria to create a presumption that when multiple 

allegations are made, they will be joined on the same presentment and tried together (Victorian Law Reform). 

Commission, 2001: 132). This was legislated through the introduction of section 398A of the Crimes Act 1958) 

that says propensity evidence can be admitted if the court considers that in all the circumstances it is just to 

admit it, despite any prejudicial effect it may have on the accused person. This is the case even if there is a 

reasonable explanation of the fact which is consistent with the innocence of the accused person (VLRC, 2004: 

250). 
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In these instances, the official record of the testimony provided individual victim/survivors 

with a means to support (or as ―proof‖) their story and to validate their experience. In Lucy‘s 

case, it provided a means to communicate her experience to others. Lucy‘s account also 

reflects Lance‘s grievances that the denial from his perpetrator contributed to his own 

questioning about the very occurrence of the abuse (―you go through that stage of did it really 

happen, is it all in my head, am I mentally ill‖); that they were ―crazy.‖ For Lucy the 

documentation, therefore, played an important symbolic function. Despite people‘s reluctance 

to engage in discussion about it (―nobody wants to speak to you about it‖), the documentation 

provided her with reassurance that she had personally taken action. In this way the official 

documentation of the crimes provided assurance that her experience was valid and the 

perpetrator‘s behaviour was criminal. Importantly, for these participants, the record provided 

a means to transfer an internal memory into official testimony; a process that Lance was 

denied. This process reflects the importance of testimony argued by Minow (1998), that 

testimony should be used to remember atrocities. 

These participants gave primary importance to the idea that the harm and wrong of the 

offences should be officially recognised and documented by the state, and that this should be 

the main role of the system in delivering justice. Disappointed in receiving a letter that her 

case would not proceed to prosecution, Brenda discussed the kind of documented response 

that she would have preferred to have received. 

I really wanted to have the criminal justice system to acknowledge that the 

crime had been committed and the enormous impact that it had on my life. I 

didn‘t want the perpetrator to go to jail or anything like that, I just wanted an 

acknowledgment or something, but I didn‘t get it so I felt pretty ripped off.  

Brenda 

Just as Brenda argued for official documentation of the criminality of sexual offending and 

the enormous impact it had on her individually, several studies have found that 

victim/survivors of family violence express a desire for a public record of the abuse to 

document the seriousness of the crimes and their effort to stop it (Davies et al., 1998: 77: 

citing Fischer and Rose, 1995; see also Erez and Belknap, 1998; Ptacek, 1999). 
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The criminal justice system provides little confidence in documenting the seriousness of 

sexual assault through the use of records of sexual offences. Instead of promoting information 

about the wrong of sexual assault, records of the offences have been shown to reproduce 

misconceptions and stereotypes about women, children and sexual assault, reinforce dominant 

forms of masculinity and femininity (Nicolson, 2000; Niemi-Kisiläinen, 2004, in Burman, 

2010), and in some instances to undermine victim/survivors‘ experiences. Analyses of police 

records, trial transcripts and sentencing judgments have all reiterated that a limited range of 

sexual assaults are constructed as serious.  

Some victim/survivors focused more on attaining a record for the perpetrator than their 

experience of sexual assault. In this way a public record was also recognised as a mechanism 

for identifying dangerous persons with the authorities. 

I really only just wanted them to know that there was a man out there with his 

problem... I can't see why they just can't have that up there on their screen as a 

concern, no evidence, no prosecution, but a concern, so that then if his name 

came up again, in some sort of you know, circle, in some way. They could go, 

well there was a concern, but nothing ever happened with it, you know.  

Felicity 

…at least this man‘s name is in the system and it‘ll get flagged. 

Kane 

Victim/survivors (such as Felicity and Kane quoted above) argued that records could function 

as a way of registering the perpetrator, and to shift the responsibility of responding to the 

dangerous person from the individual victim/survivor to the authorities. This functionality of 

recording suspects in databases reflects current police practices. Their desire to include 

registers of convicted perpetrators reflects current policy shifts to introduce national register 

of sexual offenders. By 2006 all Australian states and territories had introduced sexual 

offender registration legislation. In Victoria, the Sex Offenders Registration Act 2004 governs 

the registration of various sexual offenders convicted of ―registerable offences‖. There is also 

an Australian National Child Sexual Offender Register (ANCOR). According to the Act the 

objective of this legislation is to ―ensure that persons convicted of sex offences and other 

serious offences against children are able to be monitored by police once they have served 
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their sentence‖ and it is accessible only by police and other legal personnel. The records of 

convicted perpetrators have also been incorporated into victim registers and have enabled 

some victims of violent crimes to remain updated about the release of their offenders. These 

registers have been used to monitor ‗serious‘ sexual offenders across Australia for community 

safety (although the extent to which these are able to fully serve this purpose has been 

disputed).  The legislation contradicts many principles of conventional justice: they conflict 

with civil liberties and human rights and continued surveillance beyond a standard sentence, 

yet they have been introduced through parliament with the argument that they prioritise 

community protection.  

The role of official records in meeting victim/survivors justice needs extends beyond the 

current use within the criminal justice system. More than administrative material, the records 

represented belief, support, truth and a warning to perpetrators that their offending is being 

tracked. These findings suggest that more flexible recording options are required of the 

criminal justice system to progress a sense of justice for victim/survivors through the use of 

records. This might include, for example, enhancing recording systems as well as packaging 

messages that acknowledge and empower individual victim/survivors, that denunciate sexual 

assault and that educate the community within formal documentation. 

4.5 Compensation 

While the section above reiterates that victim/survivors‘ had altruistic justice goals that 

included consideration to community safety, participants in this study also expressed that they 

had individual justice needs. Financial compensation is a specific example of this need.  This 

section considers the role of compensation in achieving justice and understandings of the 

experiences of participants. From the perspective of victim/survivors in this study ‗justice‘ is 

not only delivered through the courts. Arguably, the role of courts in delivering justice needs 

to be considered alongside that of other tribunals involving individuals and the state and 

between individuals (King et al., 2009).  In Victoria the victims of crime compensation 

tribunals take place within the Magistrate‘s Court, and this had an impact on the 

victim/survivors‘ expectations and experiences of the compensation application process. Most 
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notably, amongst these impacts was a close affiliation of the compensation scheme with the 

processing of criminal cases. As is explored in this section, victim/survivors who participated 

in this study saw victims of crime compensation tribunal procedures as court procedures that 

had a potential to contribute to meeting their justice needs. The role of monetary 

compensation in the delivery of justice remains unresolved in the literature. Some researchers, 

such as Ziegler and Gunderson (2006: 191) in their research on post-war victims of rape 

crime, have argued that both conviction and compensation are necessary to secure justice, and 

that compensation should take precedence over assigning responsibility for the crimes. Others 

discuss compensation more as a service provision need than in the context of meeting justice 

needs (Barratt Meyering, 2010). In the participants‘ narratives in this study, the contribution 

of crimes compensation tribunals varied significantly in the extent to which they featured as a 

significant forum for delivering justice to victim/survivors. For some it was their primary 

means of securing justice, for others it was of little significance, and in some instances it 

resulted in further harm. This section begins by considering the history and context of crimes 

compensation, particularly within the Victorian jurisdiction. I then explore the symbolic and 

practical value in being awarded monetary compensation by the State, the role of 

administration and ‗measuring harm‘ in tribunal settings, and the role of offenders in the 

provision of compensation to their victims. 

In Chapter 2, I provided a history of crimes compensation schemes in Victoria. Their function 

is to provide funding towards loss of earnings, expenses, medical and other expenses (such as 

clothing, replacing locks), physical injuries, psychological injury, and pain and suffering 

(VOCAT, 2010). Sexual assault has been associated with a range of harms such as STDs, 

pregnancy, isolation and ostracism, and post-traumatic stress disorder (Herman, 1997; 

Ullman, 2004). The Victorian compensation legislation, by allowing for ‗pain and suffering‘ 

aims to recognise, for the purposes of receiving an award, a wide range of impacts of sexual 

assaults on victim/survivors of sexual assault. This contrasts to other jurisdictions in Australia 

and internationally that have more restrictive definitions of harm (for example those that limit 

‗harm‘ to specific psychological disorders or mental illnesses). Participants in this research 

who went through the crimes compensation tribunal were generally awarded the maximum 

available compensation; however, the maximums had varied throughout time. This meant that 
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the amount varied amongst participants in this research. So for example, Danielle was 

awarded $20,000 and Felicity just over $4000, both of which were considered by the 

participants to be the maximum award available at the time of application. As is explored 

later, for participants in this research, the significance of being awarded the maximum amount 

was more important than what that particular amount constituted.  In Victoria (in a similar 

trend to elsewhere) the size of the financial award available, and procedures associated with 

the tribunal have changed over the years since it has been introduced in response to various 

political and advocacy group pressures. Likewise, the maximum entitlement through 

compensation varies across the category of offences and has fluctuated over the years since its 

introduction. In Victoria, victims can now receive up to $60,000 plus $10,000 to cover 

‗significant adverse affects‘ of crimes committed against them. In Victorian legislation, 

sexual offences are generally categorised in the most serious categories of offences, and 

victim/survivors are eligible to make claims for the maximum amount offered (Barrett 

Mayering, 2010: 2). 

The type and amount of awards provided by compensation schemes and the tribunal 

procedures vary in Australia and internationally. Smith (1985) has identified a range of 

conceptual frameworks motivating governments‘ adoption of crimes compensation schemes, 

including responding to human rights, welfare responsibilities, alleviating risk and 

encouraging victims‘ cooperation with the criminal justice system. These underlying 

rationales are reflected in the variety and variance of crimes compensation schemes across 

Australia and internationally. In Victoria, crimes compensation scheme is linked to criminal 

processes with a report to police required. According to the Victims of Crime Assistance Act 

1996, the purpose of the crimes compensation tribunal is to provide financial assistance to 

victims of violent crime committed in Victoria, assist with the recovery of crime by assisting 

with the expenses incurred as a direct result of the crime, as a symbolic expression by the 

State to acknowledge and recognise the adverse effects of crime on the victim, and to allow 

financial recourse to victims that cannot be recovered from other sources. These are set out in 

Section 1 the Victims of Crime Assistance Act 1996. 
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These various objectives of the Act reflect various victims‘ needs that are not available 

through other services or criminal and civil processes. Although the stipulated purpose of the 

victims of the crime compensation tribunal does not specify the contribution that the process 

may have to achieving victim/survivors‘ justice needs, some of these objectives parallel with 

the justice goals stipulated by victim/survivors in this research that were outlined in earlier 

chapters (specifically, the symbolic recognition of the wrong and harm by the State and 

community and recourse to financial assistance). 

One participant in this study identified money as the main means to provide recourse to 

victim/survivors in contemporary Australian society: 

Money can help ease [us] and help us make our lives a little bit easier. I don‘t 

know if that‘s a justification or not. I know that there are people who would 

see that as pure greed, but you live in a society where it costs money to do 

things, you know. And you‘re valued on the basis of the income you earn. 

Yeah, I think that it‘s undersold and that victims are sadly encouraged to feel 

that money‘s not the answer. And I know that my voice, you know a lot of 

things that I say are quite different to what a lot of other people would say. 

Money can‘t take it away. No, it can‘t. But that doesn‘t mean that I‘m not 

entitled to have some to ease the pain.  

Mandy 

In her comments above, Mandy emphasises a sense of entitlement to compensation; that the 

state owes victims assistance with their recovery. This was likewise reflected in other 

participants‘ comments that compensation was ―a right…and something I was entitled to‖ 

(Felicity) and ―should be provided‖ (Candice) and ―owed‖ (Mandy). These sentiments reflect 

the recognition of sexual victimisation as a structural, societal issue that demands recourse 

from the State.  These positions also support the notion of offending against the State (or as a 

contest between the State and the offender). The perspectives offered by these participants are 

also reflected in the victims‘ rights literature, which focuses on legislating and endorsing 

victims‘ rights (for example through the introduction of Victims' Charter Act 2006, which sets 

out principles of victims‘ rights). 

For some victim/survivors the practical aspects and the symbolic value of a monetary award 

overlapped. For example, Danielle was able to cover the costs of her education, which was 
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disrupted by the criminal trial, and Felicity used her award to purchase a piano, which she was 

deprived of growing up when she was removed from her family home and father because of 

the abuse (―I bought a piano because when I was a child, one of the first things that I lost after 

mum and dad divorced, mum sold the piano that we had and I was having piano lessons‖). 

Also apparent in Mandy‘s comment is an acknowledgment that despite the recognition that 

money plays a fundamental role in contemporary society and that most services incur 

monetary costs, a sense of guilt comes with wanting monetary recourse. This guilt and 

hesitation to express desire for money as means of contributing to their justice needs was 

apparent in the participants‘ narratives. This reluctance may be associated with pressure on 

victim/survivors‘ to reflect a socially acceptable image of victimhood. Larcombe (2002: 131) 

identifies the ‗ideal‘ victim as one who is, ―is not only morally and sexually virtuous she is 

also cautious, unprovocative, and consistent‖. Participants‘ concern with being seen as greedy 

(and similarly as being vengeful – see below) reflected that victim/survivors‘ were concerned 

with ‗acting‘ in accordance with a particular view of a victim that is beyond reproach. 

By challenging acceptable images of victimhood, they risk being seen as vengeful, demanding 

or greedy. Indeed mistrust of victim/survivors claiming they have been sexually assaulted for 

their own gain has been recognised as widespread and deep-seated, and to impact individual, 

service and system responses to victims (Bronnitt, 1998; Easteal, 1998b; VicHealth, 2009; 

Taylor, 2006a). Felicity had been through criminal trial and said that the defence lawyer had 

focused on accusing her of being motivated by financial gain to fabricate that she had been 

sexually abused by her father.  

[The defence lawyer] just said, you are just after the money, aren't you, that is 

what this is all about.  And I so didn't see it coming and never even thought 

about it in that way. I think that was very unfair that they made something so 

personally devastating to me, about the money, when that was just something 

that I was told was my right and I was only following and answering the 

questions that they had asked me.  They never asked me what it was about, it 

was never about money. Even though that little bit of money that came along 

helped... 

Felicity 
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Felicity‘s comments show a disjuncture between her expectation of a ―right‖ to receive 

compensation and the reality of the criminal justice process, which focused on questioning 

her motivations. The comments also reiterate common sentiments within the community 

about being an ‗ideal victim‘ and the importance of not being seen to ‗benefit‘ from 

victimisation. Yet, as suggested in Felicity‘s and Mandy‘s comments, the pressure to be a 

worthy and deserving victim and to not appear demanding or expectant had significant effect 

on some participants‘ comfort in applying for, or receiving, compensation. This suggests that 

while compensation may be available through the crimes compensation tribunal, it is not 

necessarily considered accessible from the perspective of all victim/survivors. This could 

result in some victim/survivors being discouraged from applying and therefore be denied 

financial help that might have assisted them in dealing with their victimization. 

Some victim/survivors in this study felt that the crimes compensation tribunal provided them 

with great benefits, and the amount awarded was received by them as having both symbolic 

and practical value. It was symbolic in terms of representing validation, vindication and being 

offered some means towards restoration from the State; it was practical in terms of covering 

some of the material costs they endured because of the crime – house relocation, fixing locks, 

doctors and counselling bills, and so on. 

I had what is now called criminal injuries compensation through which I was 

awarded an amount - I can‘t remember how much. It wasn‘t very much it but 

you know it was kind of a nominal amount for pain and suffering at the time 

and it probably covered the cost which I needed for moving house.  

Lesley 

So yeah I got crimes compensation which gave me some opportunities that, 

you know, I hadn't had before.  But I don't think anything so makes up for 

what's happened to you, because it definitely, it changes you as a person. 

Danielle 

[My uncle said] Go through VOCAT [Victims of Crime Assistance Tribunal], 

you can put in claims because think about what this bloke‘s done to you and 

taken away from you, robbed me of my education, my time to heal, all this 

kind of stuff and I didn‘t even know that was available so I ended up getting a  
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little bit of money and assistance to say get back into education and all that 

kind of stuff because I missed out on it. 

Evan 

Lesley, Danielle and Evan reiterate in their comments that compensation had practical value. 

Rather than an emphasis on their psychological pain and suffering, a monetary award 

provided them assistance to deal with personal safety, missed opportunities and education.  

Yet this aspect of the use of compensation is removed from the current focus in Victorian 

(and Australia-wide) compensation schemes. Indeed, there is a focus on compensating for 

‗direct expenses‘ that resulted from the crime and psychological damage. The amount of 

compensation available through the tribunal was unlikely to cover any long-term costs arising 

from the assault/s (such as trauma and years of counselling to deal with the emotional impact, 

defamation, social isolation and damaged relationships with family). Participants also 

emphasised that no amount could compensate for the crime. ―I don't think anything so makes 

up for what's happened to you‖ (Danielle), ―a nominal amount for pain and suffering‖ 

(Lesley) and, ―Nothing can actually repay the damage.  Money wouldn't cut it‖ (Candice).  

Lesley‘s comment also highlights a disjuncture between what the application requires – a 

focus on ―pain and suffering‖ and what it was used for, to ―move house.‖ This indicates that 

some victim/survivors are not provided with an award that reflects their needs and priorities. 

There were also desires for the use of compensation monies that were difficult to measure: for 

example, how to establish the need and therapeutic effect of a piano, which had the greatest 

benefit from the process for Felicity. The focus on psychological aspects demonstrating 

victimhood, trauma and damages also reinforces the emphasis on how victims should behave 

or react. At the same time, the award was recognised by participants in this study as not fully 

covering the costs of the psychological impact of the abuse. This means that some victims are 

not being provided through the tribunal with awards that reflect their needs and priorities. 

The perception that the amount of compensation awarded to them by the schemes was 

‗nominal‘ had implications on victim/survivors‘ comfort with being awarded ‗compensation‘ 

and had connotations with regard to full reimbursement of their financial burdens or 

establishing a balance or equilibrium. The award was, to them, more tokenistic – a small 
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contribution signifying recognition of the crimes perpetrated against them. As such, the 

scheme labelled ‗compensation‘ was seen as a somewhat inaccurate description of what it was 

able to achieve. Other researchers have considered the significance of the label assigned to the 

distribution of monetary awards to victims of sexual assault. An example of this is State Care 

redress schemes in Australia and Canada that have referred to monetary awards as ‗ex-gratia‘ 

payments instead of compensation. Ex-gratia is a Latin term meaning ‗out of grace‘ or ‗a 

favour,‘ and perhaps better acknowledges that that the award is limited in compensating for 

individual harms. This may be a more comfortable label than ‗compensation‘ to victims of 

sexual assault as it infers a level of inadequacy that comes with small-scale monetary awards, 

which the name ‗compensation‘ lacks. The association with favour, however, may detract to 

some extent from the role of society in sexual assault and therefore the responsibility or duty 

of governments to provide for victim/survivors. In Ontario, victims of abuse within the 

Grandview residential state care facility were offered what was called a ‗redress package.‘ 

The Grandview response was considered redress according to Graycar and Wangmann, 2007: 

3) because it went beyond the delegation of funds for compensation and ―demonstrated an 

intention to develop and put in place alternative processes to address the harms arising from 

systematic injuries such as institutional child abuse.‖ This was identified as reflecting the 

broader goals of going through a process in which compensation played a central part.  

As was established earlier, the funds available to victims of crime through the Victorian 

tribunal are not large. Indeed, for victim/survivors in this study, the real value of 

compensation often resided within what it represented; a symbolic demonstration of belief, 

affirmation and vindication by the State: 

I got, it was $4,000, just over $4,000 which is nothing.  But it was my only 

acknowledgement, if you like. 

Felicity 

Um, the impact that it had had on my life was overwhelming. So the amount 

[awarded to me] was a nominal amount, but I was happy because I had got him 

convicted basically.  And it was a real thing for me that, after all those years of 

struggle and whatever, you know, I was believed.  That was the most  



A fair way to go 

117 

important thing. I was believed and that was the start of another era for me in 

my life basically.  

Marjorie 

Sarah: Where the justice system may fail in other ways, the Crimes 

Compensation Tribunal can at least be one way of a person feeling vindicated 

or the crime acknowledged. I think that's imperative. 

Interviewer: And in what ways did you find that it did that for you? 

Sarah: That somebody, I mean essentially it came down to somebody sitting 

there and saying "I believe you" and I believe you enough to the point that the 

State will award you x amount of dollars. I mean it was a pittance, but it was 

that acknowledgement that something had happened and it shouldn't have 

happened.  

In the comments above, Marjorie, Felicity and Sarah emphasise that the power of 

compensation, to them, came through the ‗symbolic expression‘ of belief, and recognition of 

the victimization experience by the State, which is reflected in the third objective of the 

Victims of Crime Assistance Act 1996 (as outlined earlier in this section). While 

administratively the compensation process focuses on the decision of allocation of funds, 

these participants‘ comments indicate that the hearings provided more meaning than the 

(often nominal) monetary award itself. The comments show that the court proceedings were 

associated by some participants with feelings of validation and vindication.   

This finding regarding the importance of the process are also reflected in past research 

involving victims of State care, which has found that compensation applicants receive greater 

gratification from affirmation, vindication and healing than the monetary award itself 

(Feldthusen, Hankivsky and Greaves, 2000; Graycar and Wangmann, 2007). Zeigler and 

Gunderson (2006:180) have argued that while victims are not able to be compensated in the 

sense of erasing their experience, trauma and suffering, they could be provided with 

assistance to help rebuild their lives. Unlike criminal trial proceedings through which 

participants felt displaced, the Victorian Crime Compensation Tribunal provided 

victim/survivors with processes oriented around them, and which includes in their purpose the 
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provision of symbolic gestures of State and community condolences and sympathy rather than 

a focus on conviction.  

Focusing on aspects of validation and vindication within the tribunal procedures may provide 

greater benefit to victim/survivors of sexual assault than the award of money itself. Indeed, 

Feldthusen et al. (2000), in their research on 87 survivors of childhood sexual abuse in 

Canada seeking compensation through civil litigation found that claimants entered the 

compensation process with explicit therapeutic expectations and that the claiming process 

plays a critical role in their recoveries or wellbeing.  If this is a motivation for accessing 

compensation, then it is important that tribunals are legislated, structured and promoted in a 

way that offers this capacity to victim/survivors of sexual assault. In this research, although 

many hoped for positive outcomes, participants generally did not enter the process with such 

expectations. This was because their claims regularly followed the criminal justice process, 

which had already left them disillusioned. 

Victims who apply for crimes compensation through the Victorian scheme are generally 

encouraged to make a report to the police. According to current legislation, except in 

exceptional circumstances, the Tribunal must refuse to make an award of assistance if 

satisfied that the act was not reported to the police within reasonable time, or if the applicant 

failed to provide reasonable assistance with the investigation, arrest and prosecution of the 

perpetrator (s.52 Victims of Crime Assistance Act 1996). In this way, the Tribunal has forged 

a clear link between the eligibility of victim support with the criminal justice system. 

Additionally, the Tribunal has the right to notify the alleged offender if an application is made 

for assistance when the offence has not been reported to police, or where the matter has not 

progressed through the system.
6
 This has particular effects on victim/survivors of sexual 

                                                           
6 

 VOCAT has the discretion to contact an alleged offender. The decision to do so is based on the victims‘ 

contact with the criminal justice system and the outcome of their case: ―Decision to notify offender – The 

Tribunal can notify the alleged offender of the making of an application for assistance, where: the police brief 

has not been authorized; or the applicant has not proceeded with their complaint to police about the act of 

violence; or the applicant has refused to assist police; or no report of the act of violence was made to the police; 

or the alleged offender was found not guilty, or the charges were withdrawn or dismissed.‖ (s.34 Victims of 

Crime Assistance Act 1996, cited in VOCAT, 2010). 
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assault, who, due to notification of the perpetrator, may well be discouraged from applying – 

for example, it may compromise their emotional and physical safety. 

This connection of the compensation scheme to the criminal justice system reflects the idea 

that victim compensation is supplementary to criminal justice procedures, or a way of 

promoting ‗cooperation‘ with the criminal justice system. Freckleton (2001: 61) argues that a 

main concept behind victim compensation schemes is that they provide an incentive for 

victims to come forward and report crime. However, the effectiveness of this challenges the 

justification of this approach to the use of compensation. Decades ago, Doerner and Larb 

(1980:60, cited in Smith, 1985: 69) found that in the United States there was no difference in 

crime reporting rates in jurisdictions that offer compensation compared with those that do not. 

Instead, limiting access to compensation schemes to those who engage with the criminal 

justice system deprives most victim/survivors of sexual assault from access to resources. 

Further to this, research demonstrates that the majority of victim/survivors are discouraged 

from accessing the justice system because the processes are known to be detrimental to their 

wellbeing. Both contact with the justice system and fear of the involvement of perpetrators 

are adverse to victim/survivors‘ healing needs and in conflict with the purpose of 

compensation, which is stipulated in the 1996 Act as providing assistance to victims of crime 

and, specifically, with regard to their recovery. Therefore, a greater separation of 

compensation schemes from the criminal justice system may provide a more encouraging and 

accessible service for victim/survivors, as well as meeting the substantive objectives. Indeed, 

other researchers (such as Lievore, 2005a) have argued that tying information and access to 

other services and resources to the criminal justice system will discourage, and deny, more 

victim/survivors of sexual assault from accessing resources that may assist them with their 

recovery – a function stipulated as a key objective of the compensation scheme in the Victims 

of Crime Assistance Act 1996. In fact, tying the award eligibility to the condition that the 

victim will engage with the criminal justice system rather involves being subjected to a 

process that is often detrimental to their wellbeing, which goes against the stipulated objective 

of the Victorian compensation scheme. 
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Some participants in this study discussed how the administrative processes of crimes 

compensation involved evidencing and measuring the cost of their suffering.  

That there is some kind of compensation - even though it‘s tokenistic – goes 

some way towards a sense of justice. But alternatively because it‘s so minimal 

and can be a complex process to go through with the paperwork, on the other 

hand it can be quite damaging and apathetical to a notion of justice. Because 

it‘s like you have to justify everything.  

Mandy 

As Mandy‘s comments highlight, measurements can involve over-burdensome paperwork 

that detracts from the experience of harm and questions rather than validates one‘s experience 

of sexual assault. Graycar and Wangmann (2007) argued that the level of administration 

should reflect the amount available through any particular scheme. If the amount of 

compensation available is modest then paperwork should be kept to a minimum; greater 

emphasis on administration should be reserved for compensation schemes with more 

generous funds. If the amount available is nominal, as indeed the vast majority of participants 

perceived it to be in this research, then the burden of documenting associated ‗costs‘ of the 

assault in the victims of crime compensation tribunal should be minimised. 

Indeed, measuring the costs of sexual assault is difficult. The amount and duration of sexual 

assault does not necessarily reflect the amount of harm or cost endured by a particular 

individual. Further, psychological, emotional and other less tangible impacts, such as 

defamation and isolation, may greatly outweigh easier to measure practical costs such as time 

off work, changing locks and cleaning. Despite victim/survivors feeling that these aspects are 

deserving of greater recognition, the difficulty in measuring these impacts may mean that less 

weight is given in the administrative procedures to participants‘ dissatisfaction. This approach 

also provides another hurdle of ‗proof‘ and evidence for victim/survivors, not dissimilar to the 

procedures that govern the criminal justice process. Victim/survivors who delay applications 

are further affected by paperwork, because applications need to be made within two years, 

except in exceptional circumstances: ―The Tribunal must strike out an application made out of 

time unless it considers that, in the particular circumstances, the application ought not to be 

struck out‖ (s.29 of the Victims of Crime Assistance Act 1996). Victim/survivors in these 
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circumstances have to apply for an extension of time before they can even apply for 

compensation. This would include the majority of victim/survivors of sexual assault, 

particularly survivors of childhood sexual abuse, as delay in disclosure and reporting is 

common (Alaggia, 2005; Kogan, 2004; Crisma et al., 2004).  

Moreover, focusing on harm can be an unhelpful centre point for compensation. Not only 

does it weigh victims against each other, reinforcing ‗hierarchies of suffering,‘ it also may 

rely on preconceptions and stereotypes about worthy or ‗deserving‘ victims (Zeigler and 

Gunderson, 2006; Smith, 1985). In sexual assault, those who are in most need may well be 

those who are least recognized. Involvement in sex work, use of drugs and alcohol, abused by 

partners, diagnosis of personality disorders, and histories of criminality have all been 

associated with lowering credibility. As discussed elsewhere in this thesis, participants in this 

research felt that they were judged– both positively and negatively – on their personal 

presentation and the circumstances surrounding the crime through the various criminal and 

administrative procedures, and that this influenced both how they were treated and the 

outcomes of the cases. The categories of offence, amount and duration of abuse do not 

necessarily equate to the level of harm and suffering of an individual. 

Finally, the emphasis on demonstrating harm also places suffering and victimhood above 

acknowledging the power of surviving and positive progress made by victim/survivors, which 

was identified as important by a number of victim/survivors in this study as an essential part 

of what assisted them to survive and to heal. One victim/survivor in this study, Evan, who felt 

particularly validated through the tribunal ceremony emphasised the great emotional impact 

of having his achievements acknowledged by the member, highlighting that ―she put me on a 

pedestal‖.  Past research supports this finding. Graycar and Wangmann (2007), for example, 

reflected that participants in Canada‘s Ontario Grandview Redress Scheme, which responded 

to victims of abuse in State care, were provided the space to define their own harms and the 

wrongs in the tribunal setting. The majority of participants stated that they found that aspect 

of the redress process a particularly rewarding aspect of the redress scheme. 

The capacity for victim/survivors to provide their own narratives about their experiences of 

sexual assault rather than to fit within pre-determined categories of crimes, harms and 
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expenses would help overcome tensions associated with focusing on defining harms, and 

would provide a more fulfilling experience of the tribunal. Arguably, to be more rewarding 

for victim/survivors of sexual assault, the focus of crimes compensation schemes should not 

be on demonstrating only suffering but also on their narrative of victimisation and survival as 

she/he understands the impact of the crime on her/his life and the State response to that. 

The victim/survivors‘ narratives suggest that providing greater emphasis on listening to their 

personal stories and validating the individual, acknowledging the payment as nominal and 

emphasising the wrong of sexual assault may allow for a better recognition of the role of the 

tribunal in victims‘ lives. Identifying and labelling the monetary award as tokenistic also 

eases the ethical dilemmas with determining or measuring one‘s suffering. Given the nominal 

amount available through the tribunal and its weight as limited to a symbolic gesture by the 

State, burdensome administrative tasks should be dismissed in favour of a forum through 

which victim/survivors can discuss their experience and the impacts the crime/s has had on 

their lives in their own words or by a representative. There is a need to move away from 

demonstrating the psychological trauma and calculating direct practical costs, to a 

consideration of the victim/survivors‘ rights. For participants in this research who went 

through the process, being provided the space for the impacts of the crimes to be heard was 

considered key in victim/survivors‘ memories of the crimes compensation tribunal process, 

and this is what had a lasting impact on their sense of justice. It was also an aspect that could 

not be achieved through formal adversarial trial process.  

Some victim/survivors discussed the idea of having the perpetrator involved in compensation. 

For example, Danielle, whose proceedings were processed in NSW, felt satisfied that her 

perpetrator was forced to provide her monetary compensation. 

I think at the time the way the crimes compensation worked was that he had to 

sell anything of value he had, which the money was given to me and then the 

government let him borrow the rest of the money, which he had pay when he 

came out…So there was a great sense of justice in that as well.  I remember 

thinking – this is sort of quite crude, but I'm sorry this is how it felt, I 

remember thinking "this would be the most expensive fuck you have ever had 

in your whole life" and I was just very adamant about teaching him that lesson. 

Danielle 
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Danielle‘s comments reiterate how her need for punishment of the perpetrator extended to 

compensation. The perpetrator‘s offences cost him financially in addition to being handed 

down a sentence of incarceration. In this way money was seen as punishment and therefore 

should be extended to the responsibility of the perpetrator. 

Mandy explored the tensions between getting compensated by society instead of the 

individual perpetrators. 

And then there‘s a bigger question, you know, of how is society, or what is 

society‘s role and responsibility to the individual in terms of what does society 

owe an individual when it‘s an individual crime; it‘s a crime of one individual 

against another technically.  

Mandy 

In her comments, Mandy suggests that individual responsibility for the crimes needs to be 

taken and that getting money from the government may be less meaningful than coming from 

an individual who ‗owes‘ the victims for their wrongs. Similarly, Candice felt that the 

perpetrators should pay for victim/survivors‘ healing needs. 

So I think they should be made to pay for the counselling or, not even just 

counselling, I believe in holistic approaches to healing, 'cause it affects people 

on a mind, body spirit level, so I think that for many the alternative therapies, 

holistic therapies, are really helpful.  So, whatever therapy is needed, I think 

the perpetrator should pay for that, at the very least.  And then that doesn't 

even, you know, consider any compensation on top of that for pain and 

suffering and all of that kind of stuff.  So, which is huge. 

Candice 

These comments reflect the idea that compensation could be a means for the perpetrator to 

offer some restitution to the victim/survivors. Candice‘s comments, as well as those made by 

Danielle and Mandy, provide an individualistic view of the role of compensation – the 

perpetrator compensates the victim directly – rather than a view that the State has an 

obligation to protect citizens from violent crimes (and to compensate them when this has not 

been done) or to provide assistance to acknowledge and assist in the context of goodwill to 

those who have been harmed by crime.  This position emphasises that the participants viewed 

responsibility for offending and responses to sexual assault as having multiple levels. While 
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on the one hand these participants wanted their individual perpetrator to provide direct 

compensation to them for the crimes committed against them, on the other hand, as discussed 

earlier in this chapter, the same participants supported State funded compensation schemes 

and situated sexual assault as a societal concern. 

The idea of perpetrators providing funds to compensate their victims lies behind civil 

proceedings, which focus on resolving interpersonal disputes arising from claims for damages 

and monetary demands. This has the potential, according to these participants, to provide a 

greater level of satisfaction to victim/survivors because it involves ‗punishment‘ (that is, 

through the loss of personal monetary funds) and restitution by the individuals directly 

involved. However, the role of perpetrators in victims of crime compensation schemes raises 

serious concerns. For example, not all perpetrators have access to funds to pay their victims, 

thus limiting access to adequate monetary assistance for some victims but not others. A 

further concern is that the introduction of perpetrators into compensation schemes means that 

that they become involved in the proceedings; they are granted a legitimate stake in the 

proceedings and would most likely be provided the opportunity to defend their case. The 

tribunal procedures would then replicate the adversarial model that governs the criminal 

justice system. There is, however, a trend in engaging the perpetrators in crimes compensation 

matters. In Victoria, the Tribunal can make decisions to contact the offender, the case can be 

disputed, and compulsory mediation can be ordered. Where funds are increased, the matters 

become more serious to the State, rules of evidence are rigorous, witnesses, defence, and 

lawyers become central. Taking a direction that increasingly mimics criminal justice 

procedures, including the adversarial model of processing cases, detracts from a scheme that 

has the potential to offer some aspects of justice to victim/survivors that are less attainable 

through other means: State acknowledgment and recognition, a forum in which to speak their 

story and to get financial assistance to assist with some costs that arose from the crime. 

Together, the victim/survivors‘ narratives stressed both the importance and limitations of 

financial compensation and crime compensation tribunals contributing to their justice needs. 

The tribunals were important in their ability to represent recognition and acknowledgement of 

the crimes (in instances where the application was successful and the interpersonal interaction 
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between victim/survivor-applicant and the member was positive), but negative in that 

burdensome administrative paperwork and the sum awarded detracted from the harm done 

and the focus on demonstrating harm limited their capacity to disclose strength and survival. 

Indeed, the real value of the tribunals came from providing formalised rituals through which 

victim/survivors‘ stories were heard, their experiences validated and the crimes officially 

recorded with the authorities.  In some instances the tribunal provided a consolation process, 

offering more hope of a positive experience and outcome than the criminal justice system. 

Yet, the tribunals were inherently linked to the criminal justice system partly because they are 

set up in a trial type of way: victim/survivors were encouraged to report the crime to the 

police before making an application and the focus of the tribunal was on evidencing particular 

harms and constructing themselves according to a particular kind of victimhood through 

which compensation could be assessed. In some instances, victim/survivors‘ applications for 

compensation were raised as evidence against their credibility in criminal trials. For tribunals 

to fulfil their purpose of compensating victim/survivors, their applications need to be 

protected against the defence. Victim/survivors‘ accounts indicate that enhancing tribunal 

processes to include elements of validation and vindication of victim/survivors may help 

ensure the process is rewarding and worthwhile to participants in the process.   

Participants who felt that the compensation tribunal provided them with a sense of justice also 

described procedures that moved away from adversarial processing of cases. The procedures 

enabled their stories to be told and their voices to be heard and validated.  There was less of a 

focus on administration, ‗proving‘ their harms and answering questions directed at them. This 

finding suggests that in order to meet victim/survivors‘ needs, there is a need to move away 

from adversarialism and structures that govern the legislation and administration of 

procedures within the compensation tribunals. The tribunals set up to respond to the 

victim/survivor should be separated from the influence of adversarial frameworks in order to 

provide a greater capacity to fulfil some justice needs of victim/survivors of sexual assault. 

Rather than an emphasis on evidencing, proving and categorising, there is a need to be heard, 

for the crimes to be recognised and for the State to respond with actions that would assist 

them as victims. 
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4.6 Safety and prevention 

The previous sections discussed that retribution, punishment, the creation of records, 

accountability and compensation were primary justice goals for victim/survivors who 

participated in this research. In a number of instances, an underlying desire to establish safety 

and prevention cut across these various aspects of justice. Indeed, for a number of 

participants, individual justice was not a key priority; rather, these participants defined justice 

primarily in terms of eliciting a response from public authorities that demonstrated a 

commitment to prevent sexual offending and to prioritise community safety. Most often they 

engaged the system to identify a dangerous person to the authority for the protection of 

others. For these participants, personal justice was less of a priority than preventing further 

offending. 

It wasn‘t so much justice in my mind but that I wanted to make sure he didn‘t 

do it to anyone else.  I kept quiet for 20 years so I wasn‘t so much after justice, 

I just wanted to protect others from him and that was my primary goal in going 

there.  

Justin 

You know, like, I really only just wanted them to know that there was a man 

out there with his problem and how they could protect other people. 

Felicity 

I wanted other people to be safe within the family.  Any children that were 

born, like I felt a huge responsibility to keep them safe, anyone safe, because I 

knew what he was capable of and those that knew wouldn't do anything and 

other people didn't know.  So that's really what I think most survivors want is 

for the perpetrator to stop doing it and make sure they don't do it to anyone 

else.  Because there's not really much they can give back to undo all the 

damage and to pay. 

Carmel 

With finding out that my brother and his girlfriend are having a baby that 

added more stress to it ‗cause I felt a sense of responsibility for this kid 

because if I don‘t say anything  if I don‘t say well it wasn‘t just me, this kid 

could have the same life I‘ve had. And to me that‘s just not fair. 

Kane 
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These participants had first-hand knowledge of the damage the assaults had caused them and 

the protection of others from such harms was paramount. They suspected, or were fearful, that 

the perpetrator was in danger of offending against others. The shift from gaining personal 

justice to the protection of others came often because they felt personally safe but believed 

that others were at risk from the perpetrator. In instances such as Justin‘s, there was a 

significant time delay (20 years) since the offending, and his concerns shifted to other 

children whom his perpetrator might have contact with. For a number of victim/survivors, 

such as Carmel, family members were at risk of being offended against. Going to the 

authorities was considered a mechanism to actively contribute to the identification and 

prevention of further offending against others.  Although, as I have already discussed, the 

criminal justice system has been identified as a key response mechanism for sexual assault, its 

capacity to prevent further sexual offending is questionable. 

Coming forward for the protection of others also, in some instances, jeopardised the 

victim/survivors‘ own safety. Indeed, as much as they hoped that the criminal justice system 

would promote the safety and protection of themselves and others, a number of participants 

expressed fear for their personal safety in reporting. Not only was a threat to physical safety a 

concern (For example, Kane stated ―I got abused by and chased down the street by [the 

offender‘s] daughter‖ and Brenda stated, ―he‘s in jail, but, you know, I‘m pretty fearful of 

him‖), victim/survivors were concerned that their emotional safety may be compromised from 

the reactions of others – the offender, their family and others in their social networks, as well 

as criminal justice representatives. This fear was realised for a number of participants. 

So for me, even though it was the most terrifying thing probably I've ever been 

through, is to face all that and the rejection and abandonment of my parents at 

the time – it was really, really hard. 

Carmel 

Immediately there‘s prejudice – you know, as soon as a Magistrate reads it, 

they just automatically disbelieve what I went through. 

Lynnie 
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Despite the risks and realities of negative consequences that came with reporting, a number of 

victim/survivors nonetheless sought out the criminal justice system as a means to respond to 

the perpetrator and to prevent him from future offending. Promoting their and others‘ safety 

through the prevention of further sexual offending was a high priority and most participants 

believed that preventing sexual assault ought to be the State‘s concern and a function of the 

criminal justice system. These results are similar to research findings in the United States that 

has found that victim/survivors prioritise safety and protection for themselves and their 

children as a reason for pursuing legal interventions (Lewis et al., 2000; Herman, 2005).  

Several participants hoped that by reporting the crimes they could shift the individual burden 

of responsibility to a system with the power to respond with authority and resources. 

Yeah, so as far as justice is concerned, I didn‘t get any… but I did feel a great 

weight lift off my shoulders that I‘d finally spoken up... I carried it all through 

my childhood and teenage years that I hadn‘t told anyone, therefore I‘m 

responsible for any subsequent abuses that this man may have… perpetrated 

with, but now at least this man‘s name is in the system and it‘ll get flagged. 

Kane 

We were kind of sitting on this information, if you like and that we weren't 

really protecting other people, because we knew that he was capable of doing 

that... I just kept saying to them, I can't live with this, knowing that he could 

possibly be doing to other people and haven't even let the authorities know. 

Felicity 

Kane‘s and Felicity‘s comments reflect how the responsibility of responding to sexual 

offenders falls onto different people. Here, the responsibility for not protecting others rests on 

the victim/survivors for not speaking up and managing this guilt is part of the recovery 

process. It is clear in Kane‘s comments, for example, that he feels it is difficult to rid him of 

the blame for other‘s victimisation if he remains silent. Once a report is made to the police, 

the responsibility to deal with the perpetrator is transferred from the victim/survivors to the 

State. Yet, frustration continued when system authorities did not then lay charges, prosecute 

or convict the perpetrator. 

As I established earlier in the chapter, the role of the criminal justice system in preventing 

sexual assault is limited. Indeed, some scholars have suggested moving away from criminal 
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justice to better realise prevention efforts. Ptacek (2010: 6) argues that, ―Feminists have raised 

many concerns in recent years about the limitations of the criminal legal system as a means of 

stopping violence against women. And a rich and growing feminist literature details how the 

state has co-opted antiviolence efforts.‖ In this way, Ptacek argues, too much reliance on the 

criminal justice system in sexual assault prevention efforts can detract from feminist visions 

of justice and the kinds of social actions that must be taken (p.6). The criminal justice system 

can be seen as providing significant symbolic messages but as limited in reducing sexual 

assault. Stubbs (2003: 23) argues that criminal laws say much about our rights as citizens and 

must be brought to better reflect the experiences and aspirations of women. Stubbs 

emphasises that real changes in the level of sexual assault ultimately may be dependent upon 

significant changes in social values and understandings of gender and sexuality rather than the 

effectiveness of the criminal justice system. These sentiments have been put forward by 

Carmody and Carrington (2000), who have argued that an adequate approach to crime 

prevention requires an understanding of women as sexually autonomous and the promotion of 

ethical sexual practices (cited in Stubbs, 2003). These interventions need to be aimed at the 

wider community. Similarly, Dasgupta (2003: 19) advocates for governments to put effort 

into centralising responsibility for violence against women rather than putting efforts into 

criminal justice responses to deal with sexual (and other) violence. She argues that: 

Rather than the narrow, punitive focus of criminal legal strategies, the idea that 

government must assume broader responsibility and accountability for 

guaranteeing the basic human, economic, civil, political, and cultural rights of 

all human beings, is a key theme for the 21st century. This is the next step in 

evolving our sophistication as a human race to secure safety and justice for all. 

These arguments emphasise that the criminal justice system is recognised as forming only one 

avenue in responding to sexual assault and, in order to make significant steps towards justice 

and prevention, wider social changes about gender, sexuality and equality need to be realised. 

Efforts need to be invested in these aspects alongside attempts to improve the criminal justice 

system‘s responses to sexual assault. 
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4.7 Acknowledgment, validation and vindication 

In the previous section, the role of safety and prevention in victim/survivors‘ understandings 

of justice was explored. Safety and prevention emphasised that to many victim/survivors‘ 

justice needs incorporated obligations to others and a commitment to social justice. 

Victim/survivors‘ justice needs, however, extended beyond the broader social agenda, and 

included specific personal needs. To provide justice, they required the system to respond to 

not only societal and practical needs (such as prevention and compensation) but also their 

individualised and emotional needs. These tended to centre on acknowledgment, validation, 

and vindication from the system and their communities. 

Victim/survivors desired more than belief being expressed to them by justice system 

authorities – they wanted an official acknowledgment that the crime occurred and that it had a 

profound impact on their life. 

So, understanding, acknowledgment of not just the abuse, 'cause that was 

acknowledged in my case, but of the damage that it caused.  And then support 

and nurture during that time, rather than abandonment and rejection, which is 

what I got. 

Carmen  

I was pretty upset about that, I really wanted to have the criminal justice 

system acknowledge that the crime had been committed and the enormous 

impact that it had on my life. I didn‘t want the perpetrator to go to jail or 

anything like that, I just wanted an acknowledgment or something, but I didn‘t 

get it so I felt pretty ripped off.  

Brenda 

As demonstrated in Carmen‘s and Brenda‘s comments, victim/survivors in this research 

believed that the justice system‘s procedures should have the capacity to be personally 

validating and empowering to victim/survivors. Consistently, participants in this research 

emphasised that they felt system responses should play a role in validating their experience. 

This finding endorses Herman‘s (2005) study of the experiences of victims of serious 

offences, which found that victim/survivors most frequently sought validation followed by 

vindication by their communities. Yet, as expressed by Carmen and Brenda, many 
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participants found they were not acknowledged as victims and their experiences were 

undermined rather than supported. 

Victim/survivors wanted the system to recognise and respond to the impacts of the assaults 

rather than to primarily concentrate on gathering evidence or to question their experience.  

The focus in the legal system is on events that happened. He did this on this 

day to me. Whereas there wasn‘t much focus on the actual impact. But I 

reckon that the impact, you know what might happen might objectively seem 

to appear to be a small thing or a short thing, or a small event. But the impact 

that it‘s had on the victim and everyone else is enormous. I think there needs to 

be more consideration taken about that. You know, it‘s, because it‘s such a 

horrendous violation of young girls and it really affects your whole 

development. So that‘s what I wanted to say, don‘t just focus on the ‗fact‘ of 

what happened.  

Penny 

As illustrated in Penny‘s comments above, participants consistently emphasised that they 

wanted the justice system to play a role in validating their experience of the assault(s) and the 

impact it had on their lives. Penny‘s comments indicate a longing for the criminal justice 

system to bring to the fore the complexity of the situation that surrounded the offending and 

the consequences that the abuse had on her life, rather than definitions and details of 

particular instances and establishing ‗facts‘. This position has been supported by some 

researchers. For example, Derrida (1990) has argued that it is preferential to recognise the 

perpetrator and victim/survivor individually rather than using legal categories to define crimes 

and respective harms afforded to a standard, average victim. Likewise, Hulsman (1991) has 

advocated for civil remedies over criminal procedures for the reason that victim/survivors‘ 

definition of harm and threat becomes the centre of the proceedings, and that the victim 

becomes an active claimant, identifying her own requirements and overcomes the 

marginalised and humiliated position that she is afforded in criminal proceedings (cited in 

Hudson, 1998: 241, 248).  While civil remedies address these shortcomings of the criminal 

process, they also lack other features that were important to victim/survivors, the symbolic 

aspects, such as state representation and vindication of the crimes. Nonetheless, the benefits 

from the civil approaches for victim/survivors of sexual assault provide lessons that could be 
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used to inform a re-structuring of criminal trials in a way that can promote justice for 

victim/survivors. 

As has already been demonstrated, validation from authorities had an extremely powerful 

effect on victim/survivors‘ sense of justice. Validation arose for some victim/survivors 

incidentally (for example through conversation with an officer). It also came formally through 

decisions and registered proceedings, such as through judicial reading of victim impact 

statements in the sentencing hearing. Processes that included expressions of belief, empathy 

and a demonstration of action in response to their accounts were important in formalising 

aspects that validated the victim/survivors‘ experiences. Where a process lacked formalities 

involving validation, they were less significant and less fulfilling to victim/survivors. 

Formalised settings that involved undermining victim/survivors‘ experiences, such as a cross 

examination by the defence lawyer/s at trial or committal hearing were particularly distressing 

and unjust for victim/survivors. Past research has also found that participants in trial pay 

particular attention to how they are treated by other actors – when respect, politeness and 

sensitivity are not presented by the judiciary, this can have a particularly negative effect on 

victims (Lind and Tyler, 1988; Tyler, Dedgoey and Smith, 1985; Koper et al., 1993; Orth, 

2002). The formalisation and ritualisation of victim/survivor validation is explored more fully 

in Chapter 7. Here, the focus of the discussion is on the ways that acknowledgment and 

validation were a key justice need for victim/survivors. 

Victim/survivors wanted acknowledgment from officials – police, lawyers, and judges – 

within the justice system who, in their view represented the community, law enforcement or 

State.  More than receiving an individual acknowledgment that they were victim/survivors of 

a crime, official acknowledgment often reinforced the criminality of sexual assault, provided 

recognition of the harm of sexual assault to society and reassured victim/survivors that the 

government is committed to responding to sexual assault. 

At least idealistically or theoretically at the moment there is very much a sense 

that this is much bigger than just me and my father and it‘s quite validating to 

have the people that our country nominates as those who enforce the law on 

my side and chanting my cause and paying for it.  

Hannah 
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In this comment, Hannah identified the importance of the broader political rhetoric of 

reporting sexual assault to criminal justice system. Hannah demonstrates the power of the 

criminal justice system that is often absent in other forms of redress – the power of State 

representation and, in cases resulting in conviction, of State condemnation of the offending. 

Hudson (1998: 245) supports this position, proposing that, in censoring or ‗moral-boundary-

declaring‘, the criminal law can serve to demonstrate that the official organisation of society, 

and therefore society in general, disapproves of sexual violence.  

As well as personal validation, victim/survivors in this research identified that the criminal 

justice system, representing an institution of authority and social order, could play an active 

and instrumental role in denouncing the crimes to their families, communities and the 

offender about the criminality and harms of sexual assault.  A limited number of 

victim/survivors in this study were able to achieve this through the justice system, but for 

most the reverse was the case – that is, they received messages that the offence was not 

serious or significant, that belief in their story was questioned and that the offender could get 

away with the crimes. These messages were received, through not contacting or charging the 

perpetrator, not establishing a conviction, or by handing down a sentence that was perceived 

by the victim/survivor as lenient. 

An argument could be made here that a justice system offering a guarantee that 

victim/survivors have an opportunity to have their experiences validated and vindicated may 

well encourage more victim/survivors to enter into it. Procedural justice theory has associated 

legitimacy and confidence with use and re-use of the criminal justice system (Hinds and 

Murphy, 2007). Likewise, research on domestic violence has shown victim/survivors are 

more likely to return to the police if they experience empathy and positive outcomes (Lievore, 

2005a; King, 2009). Indeed those participants in this study who felt the system validated their 

experiences expressed more faith in the system, were more likely to recommend its use to 

other victim/survivors and to report subsequent crimes than those who did not feel that the 

system validated their experiences. For example, Danielle immediately identified the justice 

system as a response pathway when her daughter was subsequently assaulted (―we‘re going to 

look at the same process, I guess, of going through the court systems‖). Evan also 
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recommended the justice system process to others; whereas Felicity and Josie were both 

adamant that they would not recommend going to trial to anyone (―I have even said to people, 

see this thing, I wouldn‘t recommend it‖[Felicity]; ―I was asked about if it was worth going to 

court, I‘d say ‗no, no way!‘‖ [Josie]). The different recommendations reflected their 

experiences and the particular stages of the systems at which the victim/survivors felt that 

they were let down. For some it was at the police reporting stage, for others it was during 

investigation, and nearly all would not recommend trial. 

Those who believed that the system demonstrated a lack of societal concern for their 

victimisation and the incidence of sexual assault more broadly lost faith in the system. 

Well, the message I got was, it really isn‘t important to the justice system. 

There‘s something really important about having your day in court. Just as a 

term, I don‘t mean to literally go to court, I don‘t care if it didn‘t get there, but 

it would have been really nice for someone to have at the end of the process 

and for at the end of him being interviewed and him saying ‗yes I did it‘ for the 

legal system to say to him it was wrong, it was criminal, we‘re charging you. 

And you‘re not going to jail or anything, but you‘ve committed a crime and 

we‘re recognising you committed a crime. To me, that‘s really important 

because it sort of assists me with my community, that acknowledges that what 

I experienced was wrong and that it had an enormous impact on me and on my 

family and, you know, on everybody in my whole social network.  

Penny 

In her comment, Penny reiterates the role of the criminal justice system in validating her 

personal experience and promoting solidarity with her family and community. Yet the 

significance and role of community within the justice system is disputed. Hudson (1998: 251) 

argues that it is collectives, rather than communities which claim peoples allegiances. 

O‘Malley (1992; 1996) has argued that most of us now inhabit not communities, but shifting, 

temporary alliances which come together on the basis of private prudentialism (cited in 

Hudson, 1998). In this way particular interest groups and social networks may play a more 

significant role in individual‘s justice than an abstract ‗community‘. This was reflected in the 

narratives, with participants specifying who was important to have involved in the procedures 

– often this was their family, partners, friends, professional supports, and particular members 

from their networks. 
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Having their experience validated through police and legal processes was reported as perhaps 

the most rewarding and positive experience for victim/survivors in this research.  This 

provided participants with feelings of strength, validation and feelings of social solidarity 

against sexual offending. Feeling undermined and devalued was, however, a more common 

experience for participants. Participants reported feeling that they were ―made out to be a 

liar‖, that officials ―didn‘t care‖, or that the crimes were ―not serious enough.‖ Often 

victim/survivors received inconsistent messages about whether the crimes were serious and a 

state priority. This was particularly apparent when outcomes did not follow on from the 

support and belief that was expressed by police officers. The validation initially felt was 

subsequently undermined by decisions not to pursue their case further.  

Decisions about their cases were regularly overruled, changed or blocked by decision-makers 

afforded ―higher powers‖. This emphasised to victim/survivors their lack of power over the 

process and the significance of status and system hierarchy in the criminal justice system. For 

example, Kane reported that he, ―didn‘t expect it to go to court, and when I found out it could 

go to court it terrified me and then when I found out it wouldn‘t go to court I was angry as 

hell!‖ Participants regularly experienced supportive responses from specialist police services 

(known as Sexual Offences and Child Abuse Units or SOCAUs) but were dismissed by 

investigators and prosecutors. According to Victoria Police website, the principal role of these 

units is ―to provide an initial response to victims of sexual assault and physical assault on 

children‖ including, firstly, ―attending to the welfare of the victim‖. Likewise the Victoria 

Police Code of Practice for the Investigation of Sexual Assault (2005: 4) states that, ―The first 

priority in sexual assault cases is the care of the victim. The welfare of the victim is 

maximised when police officers conduct the investigation in a supportive and non-judgmental 

manner.‖ Given that the role of SOCAU officers entails support for victims, their capacity to 

provide support and bring to victim/survivors a sense of validation is higher than that of 

crimes investigators, and prosecutors that represent the State. This explanation emphasises the 

importance of representation for individual victim/survivors and the contribution this has for 

meeting victim/survivors need for validation. Indeed, many victim/survivors anticipated the 

same standard of treatment that they received from SOCAU officers, only to be let down by 

diminished involvement and support as their case progressed. 
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Participants emphasised that the criminal justice system represented to them a body of power, 

authority and social control. The power dynamics – between victim and offender, victim and 

justice system officials, and victim and the State – were evident in the victim/survivors‘ 

narratives. These dynamics largely reinforced to victim/survivors their disempowered 

position within the relationships. Indeed, sexual assault has been framed as a crime of power 

(particularly in feminist discourses) and the need for restoring power and control to 

victim/survivors is recognised as a fundamental principle in feminist-based healing practices 

(Herman, 1997). Yet its exclusionary nature, focus on defence and absence of formal 

mechanisms to validate individuals‘ experiences obstructs victim/survivors from gaining a 

profoundly meaningful interaction. Validation was central to victim/survivors‘ understanding 

of justice and although the criminal justice system is well-positioned to serve far reaching 

levels of validation, its receipt was more incidental than directive or purposeful, and 

conditional rather than all-encompassing. More regularly however, victim/survivors felt 

disregarded, devalued and excluded from criminal justice. Given the emphasis the participants 

in this study placed on receiving validation through formal mechanisms, the introduction of 

official procedures to meet this should be considered. This might include State-sanctioned 

rituals through which victim/survivors‘ testimony is welcomed, officially recorded and 

vindicated by officials, and where they are provided with an outcome that demonstrates a 

commitment to supporting their individual healing needs and preventing sexual assault.  

4.8 Apology 

The previous sections established that, overwhelmingly, victim/survivors in this study 

positioned validation, vindication, responsibility and accountability as central to their 

understandings of justice. For some participants, these aspects were also related to the role of 

apology in justice Apology has been unequivocally tied to responsibility (Arendt, 2001; 

Mookherjee, 2009; Rapport, 2009; Taft, 2000), yet it also offers additional sentiments of 

sorrow and remorse (Tavuchis, 1991). In this section, I outline the contentions relating to the 

use of apology in responding to injustices and human rights violations, specifically sexual 

assault. Secondly, I explore the connection of apology to responsibility and accountability and 

the implications this has in apologising to victim/survivors for the perpetration of sexual 
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offences, including the delivery of practical outcomes.  Thirdly, I argue that the use of 

apology in criminal justice system procedures requires a moral dimension, particularly 

genuine remorse, in order for the apology to be fully realised. Fourthly, I present further 

compounding factors to the use of apology in providing justice in the criminal justice system 

context, including the nature of sexual offending (particularly as it occurs in domestic family 

violence settings) and its association with forgiveness. Finally, I conclude by highlighting the 

conditions required to express ―sorry‖ meaningfully to victim/survivors of sexual assault in 

the context of the criminal justice system. 

Apology has increasingly been applied to debates around addressing wrongs and injustices, 

and has been included in both human rights and criminal justice discourses. Amiel (1998, 

cited in Taft, 2000: 1135) has described the western world as embracing a culture of 

―apology-mania.‖ Similarly, Mookherjee (2009:347) argues that we have entered an ―Age of 

Apology,‖ where saying sorry for past injustices has become a ubiquitous ―speech act‖, the 

utterance of sorry has been embraced (though its moral meaning not necessarily actualised) 

by various governments and political leaders. This includes, for example, Kevin Rudd in his 

address regarding the ―Stolen Generations‖ (children from Aboriginal decent who were 

forcibly removed from their families and raised in institutions or white care), and the Queen‘s 

apology to Maori for the breach of treaty of Waitangi, and her apology in South Africa for 

apartheid. 

Yet in offering an apology, as Mookherjee (2009: 348) has highlighted, consideration needs 

to be given to the impacts that this has on individuals, governments, communities and its 

meaning in history. This includes an interrogation of the ethics of offering and articulating an 

apology, and questioning the worth of offering an apology for an injustice. In addition to 

offering an apology as a claim to knowledge (knowing about a situation that one wishes had 

not occurred), Rapport (2009: 350) argues that apology can be framed as a claim to 

responsibility. That is, to know of a situation that one (or a group for whom the apologiser is 

speaking for) caused to happen.  In framing an apology as a claim to responsibility, there is an 

acknowledgment of relationships between the perpetrator (either the apologiser or the 

apologiser‘s fellow) and the sufferer. This relationship also realises a connection – as 
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someone responsible for affecting something that has had negative consequences for the 

sufferer, or connected by office, role, kinship, friendship or nationality, ethnicity, religion, 

class, gender or mere humanity to the perpetrator of an act that has caused suffering (p.350). 

Finally, Rapport argues, when framed with responsibility, an apology is a claim to power – a 

personal power or a power deriving from one‘s position, and it is the power to connect with 

an event and/or with other people. 

Rapport‘s framing of apology in addressing injustice with responsibility, power and 

connection is relevant to the way victim/survivors in this research positioned the role of an 

apology in the context of criminal justice responses to their experience of sexual assault. Five 

participants in this research articulated that an apology was a part of achieving justice for 

them. As is discussed in this section, for the participants who believed that an apology is 

integral to justice, responsibility was positioned as the central underlying element. Through 

this, the recognition of the injustice and the connection to others through the provision of an 

apology were important for victim/survivors. 

The request for an apology from victim/survivors in this research was sought from the 

perpetrators themselves (Candice, Penny and Sarah), family members (Brenda) and 

institutions (Rose). In this way, the utilisation of an apology, and particularly the 

repercussions that came with expressing ―sorry‖ for the sexual offending, extended beyond 

the individuals directly implicated in the incidents of the assault to others who were complicit 

in the offending, and to society more broadly. This apology was framed, as Rose stated, as 

being ―sorry we‘ve let you down.‖ In this way, systems, institutions, communities, families 

were seen as playing a role in enabling, facilitating or allowing the offending and could also 

play a role in apologising for its occurrence. 

An understanding that sexual assault arises from structural inequalities and imbalance of 

power brings responsibility to the fore in the delivery of an apology. Indeed, the call for an 

apology by participants in this research from others (specifically those in positions of power 

and authority, such as their family, church, judiciary) for their individual experience of sexual 

assault was situated within the recognition of broader circumstances that provided the 

opportunities for incidents of sexual assault to occur. In this way, victim/survivors in this 
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study framed the role of apology, including within the criminal justice system response, as 

synonymous with responsibility being taken for responding to the circumstances that 

facilitated sexual offending, and for action to be taken to prevent further offending. 

Todd (2009:357) has reflected on the role of individual and collective responsibility and has 

argued that: 

Connection being drawn between an acknowledgement of past injustice and/or 

personal benefit from a system endorsing discriminatory practices and a 

concomitant eradication of racism or further future discrimination.  Responses 

to both similarly re-raise the question of what the relationship can be or should 

be between collective responsibility and individual culpability. 

Todd draws on Arendt‘s (2003 [1968]) work in the area of responding to the holocaust and 

argues that collective responsibility requires the apologiser to take responsibility for 

something they have not done as an individual and that they are therefore held responsible for 

past actions on account of being a member of the group, a part of the collective (2003 [1968]: 

149).  Blame can then be directed to those remaining cognisant to the past. In this way a 

socially responsible collective identifies and acknowledges the past. Arendt insists on a 

division between individual personal guilt and collective political responsibility for past 

harms. In doing so, Arendt provides a place for the role of key representatives within society 

to offer apology and fulfil their responsibility to recognise and respond to past crimes of 

injustice. This includes, as it is applied here, authorities in the criminal justice system to play 

a role in facilitating collective responsibility through apology. As Von Hirsch (1993; 2007) 

has argued, the criminal justice sanction involves censure of the actor for his criminal 

conduct, and the judiciary can play a role in delivering this message. These positions 

emphasise the need to consider how apology is used in state sanctioned institutional responses 

to sexual assault, including the criminal justice system. 

Hage (2009) argues that both symbolic and practical virtues should be met through offering 

an apology. With reference to the Australian government apology to the ‗stolen generation,‘ 

Hage (2009: 355) emphasises that the potential of an apology for past injustices is realised 

through practical outcomes that address social and economic consequences of oppression. 
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Hage argues that the healing of injuries has serious practical consequences for their capacity 

to play an active role in reshaping their lives. In this way Hage (2009: 354) argued that 

beyond the symbolic aspects, the apology needs to be realised through real practical outcomes 

that improve the position of the victims in society. 

A similar argument to that made by Hage (2009) in the offering of an apology to the Stolen 

Generations can be applied to instances of other injustices, such as sexual assault. In some 

victim/survivors‘ narratives in this study, there was a connection of an apology with offering 

of real, practical steps to contribute to overcoming the situations that contributed (and 

continue to) the injustice. The connection was also made to improving barriers in the lives of 

those already subjected to sexual assault (for example, through providing compensation, 

paying for their therapy), and/or reducing the risk of further sexual assaults being perpetrated 

against others (for example, that perpetrators should ―get help‖ or ―therapy‖). Yet, sexual 

assault (in times of peace) is processed through the criminal justice system with a focus on 

individual offending and individual offenders rather than a focus on the broader injustices that 

contribute to sexual assault. Not surprisingly then, many of the participants in the study 

connected an individual apology to practical outcomes from the individual perpetrator in 

criminal justice.  

The key values to me are for, I reckon for the arsehole to say sorry. Yeah, for 

the arsehole to say sorry, but mean it, you know. And to also admit that they 

did that and it was wrong. And also to get therapy to make them a better 

person, so they never do that ever again….I think they would be the three key 

things: Say sorry, admit that what they did was wrong, get therapy. That 

should be mandatory.   

Brenda 

He's never actually said sorry to me.  All he's done is said to the police that he 

did it. He's never come up to me and said "[Sarah], I'm really sorry that that 

happened to you, that I did that to you and what can I do to make up for it?" 

Sarah 

Actually, he never, ever has said sorry. He admitted that he did it, but he's 

never said sorry.  But the fact that he's been non repentant about either cases, 

about the sexual assault or the pornography, there's been no "I'm sorry I did 
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that" or "I shouldn't have done that" or anything like that, it's just been "Oh 

poor me"  

Lucy 

Brenda‘s and Sarah‘s words emphasise that apology comes with not only remorse but also 

responsibility. For Sarah, saying ―sorry‖ should be coupled with taking initiative to provide 

compensation and reconciliation. From Brenda‘s perspective, being ―sorry‖ is demonstrated 

through practical outcomes - getting therapy. She also identifies the apology as involving a 

personal acknowledgement and remorse by her perpetrator. The emphasis that the therapy 

―should be mandatory‖ also emphasises the involvement of authority in governing the 

implications from an individual‘s apology. The need to supplement an apology with promises 

of reform and reparation has been supported by a number of theorists (Orestein, 1999; Scher 

and Darley, 1997; Wagatsuma and Rosett 1986 cited in Taft, 2000) and others have argued 

that such outcomes are implicit to the expression of apology itself (Tavuchis, 1991) 

Other participants, gave particular emphasis to the sentimental, symbolic value of an apology 

more so than achieving practical outcomes from it. 

Justice for me would be even an acknowledgement [by the church] that ―I'm 

sorry this happened.‖ Yes. And ―I'm sorry we‘ve let you down.‖ And in that it 

seems… that by saying ―sorry‖ it seems that there is a legal loophole in this, I 

don‘t know what it is.  But to not acknowledge is worse. So I don‘t see that 

I‘m [able to] achieve justice with that church. 

Rose 

The perpetrator should say sorry at the very least. Just a simple, and mean it, 

like not a placating sorry, but really mean it. That I think is a hugely healing 

thing, if that can happen.  

Candice 

I said [to my father], ―you know I was a little girl and you didn‘t protect me 

[from my brother]‖, and he said, and this was very unusual for him, he said, ―I 

didn‘t know. If I had have known, I would have done something about it. I‘m 

sorry‖ and that felt really good to hear him say that and I believe him too. 

Penny 
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In Rose‘s, Candice‘s and Penny‘s comments, the sentimental value of an apology was sought. 

The moral element of wrong – genuine sorrow and remorse was tied to healing and 

reconnection – to their Church (Rose) and family (Candice and Penny), all of which were 

considered to be complicit (or otherwise implicated) in the sexual abuse that they suffered. 

The apology was part of their healing. Although a genuine apology can contribute positively 

to victim/survivors‘ healing, Herman (1997: 190) identifies that this is rare, and argues that 

healing from sexual assault relies on the discovery of restoring love in survivors‘ own life 

rather than contrition in a perpetrator. The lack of personal motivation from perpetrators 

together with an absence of informal and formal mechanisms within society that encourage 

offenders to take responsibility for their crimes, empathise with their victims and demonstrate 

sincere remorse, means that energy spent on eliciting a genuine apology may be met with 

frustration. 

Some participants, such as Brenda, Candice and Rose associated an apology with the giving 

of genuine sorrow for the implications of the offending behaviour. This way of conceiving an 

apology is in line with Tavuchis‘ (1991) definition of apology as involving sorrow. For 

Tavuchis, in uttering ―sorry‖ the sorrow and regret for the harm caused by the offender is 

converted through speech from a private condition to a public communion (cited in Taft, 

2000: 1139). According to Tavuchis, as a speech act ―sorry‖ requires a number of steps to 

make the repentance effective. These steps include naming the offence, acknowledging the 

legitimacy of the law that has been breached, admitting fault, and expressing genuine remorse 

for the harm caused by the offending.  Drawing from Tavuchis‘ position of apology, Taft 

(2000: 1140) states that: 

The remorse and regret conveyed by the words ―I‘m sorry‖ implies a 

willingness to change, a promise of forbearance, and an implicit agreement to 

accept all the consequences- social, legal and otherwise that flow from having 

committed the wrongful act. 

This analysis reflects the way that both the symbolic and practical value of an apology (and 

both its moral and reformist attributes) were conveyed by participants in the study who sought 

an apology as part of attaining justice. When uttering ―sorry‖, the participants wanted the 

perpetrators and others complicit in the assaults to demonstrate that they ―mean it.‖ They also 
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wanted this remorse to come with responsibility, and for real consequences to follow with the 

responsibility. 

Yet in the victim/survivors‘ experiences in this research, an apology (or expression of regret) 

was regularly followed by responsibility avoidance. An apology and expressions of remorse 

were perceived to have been uttered to excuse the behaviour and for perpetrator‘s self benefit 

rather than to embrace the full consequences of their offending. 

I knew he was just trying to placate me, but I did get a sorry for what I feel it 

had caused, which was in part an admittance, and an apology in part.   

Candice 

Candice‘s comments, together with other participant‘s sentiments, were reflected in Herman‘s 

(2005) findings that a sincere apology would be the most meaningful restitution that the 

offender could give. Yet participants in this study, including Candice, were cautious about the 

role of apology in criminal justice procedures. Participants, instead advocated more strongly 

for accountability and repentance to be demonstrated by the offender, and specifically for this 

to be encouraged and enforced by the legal system. In this way, the legal system itself can 

provide an avenue for representing the greater role of society in contributing to sexual assault 

(through inequality, failure to respond and to hold perpetrators to account) and could, 

therefore, play a role in apologising for sexual assault to victim/survivors. On an individual 

level this could be apologising for their specific experience of sexual assault. 

The application of apology to Australian (and international) legal contexts has been identified 

as increasing in use in recent years. For example, Allan et al. (2006: 88) has identified that in 

1992, Australian legislation was introduced to make it possible to include an apology in the 

cautioning process of juveniles (see s.16 of the Juvenile Justice Act 1992). Likewise, the 

opportunity to provide an apology has been introduced in the Wrongs and Other Acts (Public 

Liability Insurance Reform) Bill 2002. The use of apology has also featured as a principle in 

restorative justice (Braithwaite and Daly, 1994; Moore, 1995 in Stubbs, 2007), the practice of 

which is increasingly being applied in modern criminal justice systems (King et al., 2009). 

Yet, despite increasing use in the legal context, many scholars have expressed reservations 
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about the use of apologies in the criminal justice system (Bennett and Dewberry, 1994; Levi, 

1997; Ohbuchi et al., 1989; Taft, 2000; Weiner et al., 1991 in Allan et al., 2006). 

Indeed, just as Candice described the apology with the motive to ―placate‖ her, the use of 

apology in the criminal justice system has been critiqued for being a legal tool that negates its 

moral foundations. This position has been put forward by Taft (2000) who has argued that in 

a legal system, an apology used in a utilitarian sense risks becoming a commodity and, in the 

process, loses its moral meaning. Rather than being prompted by remorse, apology can 

become an incentive to reduce penalty. Some victim/survivors in this study, such as Candice, 

were suspicious of this as motive behind the offer of an apology by their perpetrators. Taft 

argues that the moral dimension of apology (including remorse) can be lost in the legal arena 

as it becomes a material entity subject to commoditisation – a market trade in terms of 

reducing consequences and promoting settlements. The legislation relating to the Wrongs and 

Other Acts demonstrates this use of apology in the legal context. Allan et al.‘s (2006) example 

of the inclusion of apology in Victoria‘s Wrongs and Other Acts (Public Liability Insurance 

Reform) Bill 2002 demonstrates this function of apology, outlined by Taft (2000), in the legal 

context. Allan has demonstrated how the amendments (for example, in sections 6 and 12 

Wrongs and Other Acts (Public Liability Insurance Reform) Bill 2002) allow for people to 

offer an apology without this constituting an admission of liability (p.89). Indeed, Allan 

argues, apology can be appealing in the legal process because it provides an avenue for 

resolving disputes (Kellett, 1987), reaching settlements (Robbennolt, 2003) and in mitigating 

sentence severity. The expressions of apology and remorse during sentencing were viewed by 

some participants in this research with similar frustration to references made to their 

perpetrators ‗good character‘ and personal hardships. All factors became an instrumental 

damage limitation strategy post-conviction for defence lawyers. From the perspective of 

victim/survivors in this research, the use of an apology to advocate for pre-trial settlement or a 

reduced sentence severity post-conviction undermined the perpetrator‘s expression of genuine 

remorse or his demonstration to contribute to reform and reconciliation through bearing full 

consequences for his wrongdoing. 

The integration of apology into criminal justice procedures is particularly compounded when 

applied to offences of sexual assault and family violence. Perpetrators of sexual assault are 
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more likely to minimise, trivialise and excuse their behaviour than accept responsibility for 

their wrongs and the harms caused (Dobash et al., 1998; Hearn, 1998 in Stubbs, 2007). Stubbs 

(2007) argues that apology has been used by abusers in domestic violence to continue to 

offend, for example in the cycle of perpetration. In this way apology has been used to 

manipulate and control victims of sexual assault within abusive relationships. In cases of 

domestic violence and sexual assault the perpetrator not only recognises the consequences of 

his violence, but as Stubbs (2007: 173) argues, ―the violence is likely to have been used 

instrumentally, to gain power and control over the victim.‖ In other words, the offender 

benefits from the crimes rather than being sorry about having perpetrated them. Given these 

constraints, the utterance of ―sorry‖ should be taken with caution and not, as Stubbs 

emphasisses, to remove responsibility or to mitigate the distribution of serious consequences. 

This position challenges the way that remorse and apology can be, and are being, used (and 

exploited) in adversarial processes – to settle cases pre-trial and to reduce sentence severity – 

and emphasises the particular caution that needs to be taken when using apology for cases 

involving sexual assault. 

Together these findings show that apology can have a constructive role to play in criminal 

justice procedures for victim/survivors of sexual assault when it is framed within 

responsibility, connection, and where not only does it hold symbolic value but is also 

demonstrated through practical outcomes. While victim/survivors were sceptical about the 

capacity of their perpetrator to deliver a genuine apology, an apology from criminal justice 

system representatives, such as a judge, could move the sexual offences beyond an individual 

experience and position the offending behaviour with collective responsibility to respond. The 

call for an apology for the crimes has the ability to situate sexual assault within broader 

inequality that gave way for it and for this to come with strategies to address past and ongoing 

situations that gives way to sexual assault. Individual apology addresses the victim/survivor‘s 

personal position, and the system could move beyond the individualisation of the experience 

of sexual assault to connect it with the broader society. In this way, criminal justice 

professionals, in their position of power and as representatives of the law, can play a 

constructive role in meeting victim/survivors‘ justice needs through the provision of genuine 

apology. For victim/survivors in this study an apology comprised regret and remorse, yet it 
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was also synonymous with responsibility and a commitment to change the position of 

victim/survivors and others at potential risk of assault. An apology itself is not necessarily the 

first step in addressing inequality however. Rather, as discussed in the previous sections most 

participants in the research did not seek apology, but admission to a wrong and demonstration 

of responsibility through the provision of consequences (for individual perpetrators) and 

commitment to reforms that address the compromised situation of past and potential 

victim/survivors. The demonstration of remorse rather than the utterance of ―sorry‖ was most 

important aspect of an apology to victim/survivors of sexual assault. 

4.9 Forgiveness 

Of the participants in this study who addressed apology in their accounts of justice, many also 

found it to be implicated in forgiveness. Just as participants in this study made a connection 

between apology and forgiveness, much of the apology literature also identifies links with 

forgiveness (Allan and Allan, 2000; Darby and Schlenker, 1982; Gold and Weiner, 2000; 

Ohbuchi and Sato, 1994; Robbennolt, 2003; Taft, 2000; Tavuchis, 1991; Weiner, Graham, 

Peter, and Zmuidinas, 1991). In the criminological literature, forgiveness has been discussed 

as a concept that has beneficial consequences for perpetrators, victims and society. For 

example, it has been linked with promoting healing, restoring dignity, empowering victims 

and re-establishing relationships (Minow, 1998).  Minow (1998: 14) argues that forgiveness 

has been presented with renouncing resentment, and avoiding self-destructive effects of 

holding onto pain, grudges, grief and victimhood. Forgiveness, Minow argues, can help 

establish renewed relationships, reconnection and constructive alliances. As there are 

perceived benefits in forgiving, such as these presented by Minow, forgiveness has been 

represented as something that ought to be encouraged of victims. In much of the literature, 

apology is seen as an initiator of forgiveness and, according to some, a necessary prerequisite 

to forgiving (Allan et al., 2006, Minow, 1998, Taft, 2000.) This section considers the role of 

forgiveness drawing on the four victim/survivors who addressed this aspect in their accounts 

of justice. 
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The definition of forgiveness varies. Drawing on the whole work of philosopher, Joanna 

North (1987), Enright et al. (2000: 1) have defined forgiveness as, ‗‗a willingness to abandon 

one‘s right to resentment, negative judgment, and indifferent behaviour toward one who 

unjustly injured us, while fostering the undeserved qualities of compassion, generosity and 

even love toward  him or her‘‘ (cited in Allen et al., 2006: 90). Forgiveness has featured in 

religion and psychiatry and is most often connected to moral virtues. For Murphy (1988) 

forgiveness is a moral activity and has the ability to overcome resentment, and it should be 

reserved for morally and considered reasons (cited in Taft, 2000: 1143). Murphy positions 

resentment as a valuable aspect that reflects self-respect and an understanding of moral rights. 

Murphy argues that forgiveness should only follow when there is a legitimate moral reason 

for it to be granted, and this includes contrition and sincere apology by the offender. 

Similarly, Jacoby (1983) has argued that whilst it is possible to forgive without the receipt of 

a sincere apology, this detracts from moral respectability. These positions on the role of 

forgiveness reiterate its connectedness with remorse, regret and apology felt and expressed by 

the perpetrator, and the reservation of forgiveness to come at the instigation of the victim. Yet 

for victim/survivors in this study, this form of forgiveness was constrained. The denial, 

minimisation and excusing that came from their perpetrators, as was discussed earlier in this 

chapter, restricted the virtues of forgiveness put forward by Enright et al., Murphy and Jacoby 

in the experiences of participants in this research. Ange, for example, reiterated that while she 

was expected to forgive, for her perpetrator, ―There's been no ‗I'm sorry I did that‘ or ‗I 

shouldn't have done that‘ or anything like that, it's just been, ‗Oh poor me‘.‖ These 

circumstances reiterate how forgiveness is used, not as a virtue by victim/survivors, but to 

excuse and ignore the crimes. 

Only one participant, Evan, felt that his perpetrator had genuine remorse. The expression of 

his perpetrators remorse was accompanied by a request for mercy during sentencing and an 

emphasis on the hardship endured by the perpetrator (and not the victim/survivor). 

He basically just said, ―I‘ve been living with this all my life, I‘ve tried to 

commit suicide, all this kind of stuff and yes, I did do it.‖ 

Evan 
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The belief that the perpetrator was genuinely remorseful was enlightening for Evan. Indeed, 

he expressed that the sorrow shown by his perpetrators led him to demonstrate forgiveness of 

perpetrators (―that just split me right down the middle thinking no. I was nearly going to get 

up and say ‗judge, don‘t give him any time at all‘... So that‘s now why, with my business, I 

also help the perpetrators as well as the victims‖). Yet even in this situation, Evan expressed a 

level of frustration that the court had the absolute authority to make judgments about the 

contribution of forgiveness and pardoning in the delegation of sentence – that his behaviour 

was ‗excused‘ and that the system forgave him somewhat because he was sorry (or, at least, 

acknowledged the negative impact that his offending had on himself). 

Forgiveness most regularly arose as an issue for these participants at the initiation of others – 

their family, friends, church. In some instances systems did the ‗forgiving‘ of the perpetrator, 

for example through handing down more lenient sentences. In the victim/survivors‘ 

comments it is clear that forgiveness was requested of them following an apology or, in some 

instances, irrespective of apology.  

I actually went to the minister and told her.  Um, their response at that stage 

was, you know, the forgiveness stuff and all that sort of stuff.  Forgiving, yeah, 

and they couldn't see that there was no way known I was going to forgive him.  

Ange 

This pressure on victims, such as Ange, takes away from the moral virtues of forgiving. The 

idea of establishing an internal, moral component of forgiveness was construed when others‘ 

(such as the judiciary, the church and family members) did the forgiving on the 

victim/survivors‘ behalf. Rather, this function of forgiveness appeared to be one that removed 

perpetrator responsibility and ignored the crimes and the implications they had on the 

victim/survivors. Instead, forgiveness provided a further burden to victim/survivors while 

relieving perpetrators. 

I was suicidal and she was saying "Get over it".  It was Christmas time, which 

is often the worst time and she said "Christmas is a time for forgiving and 

forgetting".  "Forgive and forget", that's the most unhelpful thing.  A lot of 

people say "forgive and forget".  

Candice 
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Accounts that emphasise forgiving and forgetting connect forgiveness with benefits for 

perpetrators – forgetting the crimes, reducing the penalty for the offences and ensuring he can 

remain engaged with family (Candice) and community (Ange). This use of the construct of 

forgiveness in the participants‘ accounts contrasts with Minow‘s understanding of 

forgiveness, which she identifies needs to maintain independence from punishment, rather 

than necessarily a supplement or substitute: 

In theory, forgiveness does not and should not take the place of justice or 

punishment. Forgiveness marks a change in how the offended feels about the 

person who committed the injury not a change in the actions taken by a justice 

system (Minow, 1998:15). 

The role of forgiveness in the aftermath of the sexual assaults experienced by participants in 

this study reiterates that there was a connection between forgiveness and forgetting. Yet 

forgetting or moving on was not conducive to establishing a sense of individual justice nor of 

addressing sexual assault as a social issue. As Minow (1998) has highlighted, those seeking 

forgiveness need to address the depth of the crimes and the extent to which it may be 

considered ‗forgivable‘. This task was complex and the level of forgiving was constrained by 

the seriousness of sexual offences and the impacts that the crimes had on the victim/survivors 

in this study.  Rather than focusing on forgiveness, there was a stronger sense of establishing 

accountability and treating the offences of sexual assault as a serious crime within the justice 

system. 

As far as the church is concerned, I s'pose it's a sensitive subject, because 

they've got to be seen to forgive, but, you know, yeah.  I think there was too 

much forgiveness and not enough, what‘s the word I want, um, calling to 

account for what he'd done.  

Ange  

Just as Ange reiterates the problems with forgiveness detracting from responsibility, Ptacek 

(2010: 22) has argued, when forgiveness is rushed it can do harm to victim/survivors of 

violence. Rather, he argues, ―anger is a powerful process that facilitates insights about 

injustice and galvanizes action against it.‖ In this way, by reiterating the wrong and pain of 

crimes the focus remains on responsibility and accountability, and this contrasts with the 
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forgetting and excusing that victim/survivors felt came with forgiving. Indeed, Lamb (1996) 

has warned that ―victims tend to show premature forgiveness just as readily as they blame 

themselves‖ and Pargament et al., (2000) have argued that putting pressure on victims to 

forgive can lead them to later feel that they have been treated unfairly and unjustly. 

At the stage of sentencing, the ‗forgiveness‘ may come through the courts and voiced by the 

judiciary in the sentence that is handed down. Participants in this research expressed concerns 

about the handing down of less severe sentences in light of the judicial judgments that their 

behaviour could be somewhat forgiven. For example, as stated earlier, the incorporation of 

otherwise good character was seen to have led to more ‗forgiving‘ sentences in Sarah‘s and 

Evan‘s experiences. In this way forgiveness was seen to be administered by the courts, 

reflected through a lesser punishment. Minow (1998: 15) argues that when institutional bodies 

adopt a forgiving attitude towards offenders, this ―institutionalizes forgetfulness, and 

sacrifices justice in a foreshortened effort to move on.‖ This was a sentiment that caused 

individual victim/survivors in this study considerable frustration and a sense of injustice. 

It appears that forgiveness had less to contribute in the way of justice for the victim/survivors 

in this study compared with other aspects. Specifically, an emphasis on admission, 

accountability and responsibility for consequences needs to precede a discussion of 

forgiveness in establishing justice in instances of sexual assault. These accounts suggest that 

forgiveness should remain a virtue of the victim/survivor, and provided at their instigation 

following considered thought. Responsibility and remorse may provide a space to begin to 

forgive, but in the experiences of victim/survivors in this study, often this was lacking.  The 

severity of the crimes accentuates a limited capacity to forgive, and this was further 

compounded by system responses that demonstrated forgiveness through the provision of 

what were seen as more lenient sentences. In the experiences of these participants there is 

little benefit in providing a focus on forgiveness for crimes of sexual assault in current 

criminal justice practice; both reiterating victim/survivors‘ need to forgive and providing 

responses that demonstrate a level of forgiveness retract from the recognition of the 

seriousness of the crimes and the accountability that should be afforded to perpetrators.  The 

criminal justice system should focus on promoting responsibility and societal solidarity 
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against sexual assault which could provide a better focus for responses and for a sense of 

justice to be achieved. 

4.10 Conclusions 

This chapter addressed how victim/survivors of sexual assault understood justice and the 

ways in which their needs could be met through criminal justice systems. Participants had 

diverse understandings of justice and many of their justice goals were in conflict with others‘ 

ideals of justice. Justice was defined in complex ways that reflected participants‘ specific 

needs, but also their personal values and introspective views of themselves. Their 

understandings of justice also extended to their expectations of society and implicit theories 

of criminal justice, all of which were inherently individual and moderated through personal 

experience. So, while some sought punitive responses, for others the punitive values of the 

criminal justice system were a key incentive for not reporting. These findings reiterate that 

justice and what is expected of and needed by a justice system is complex and varied. 

Irrespective of whether it met their particular justice needs, it was clear from the 

victim/survivors‘ narratives that they wanted the criminal justice system to play an active role 

in delivering justice. To this, participants provided a complex picture of justice and what 

achieving it through a system would require.   

Indeed participants understood justice to be multifaceted and to have multiple levels – 

individual, community and societal. Individually, they wanted authorities to acknowledge the 

wrong-doing and personal harm. They wanted their perpetrator to be identified, made 

accountable and for him to receive consequences (such as imprisonment, treatment, 

relocation, and providing financial compensation to the victim and for sexual assault support 

services). On a local level, they wanted family and friends to be safe and to be educated about 

the harm of sexual assault, and for resources and support to be made available. On a societal 

level, they wanted authorities to identify sexual assault as a serious social issue and to 

establish mechanisms to validate victim/survivors and to prevent further sexual offending.  

Participants‘ narratives emphasised that employing the criminal justice system as a means to 

confront sexual assault, to respond to individual victim/survivors‘ justice needs, and to 
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prevent further sexual offending was problematic. The need to address the failing aspects of 

the system highlighted by participants in this study are further strengthened by other research 

that has demonstrated the inefficiency of the system to respond to victim/survivors‘ wishes 

and its disempowering and discriminatory practices (Bennett, Goodman and Dutton, 1999; 

Gillis et al., 2006; Kelly, 2001; Taylor, 2004a, 2004b). To better meet the key justice needs of 

victim/survivors in this study, the criminal justice system needs to improve its treatment of 

those who approach the system seeking redress, enhance its use of victim/survivor testimony, 

hold more perpetrators to account for their crimes and to demonstrate a real commitment to 

the prevention of sexual assault. Not only will these directions improve justice outcomes for 

individual victim/survivors, they will strengthen the capacity of the criminal justice system to 

provide an avenue for addressing sexual offences more generally. More than reaching 

customary criminal justice goals – such as deterrence, incarceration, rehabilitation, protection 

– the participants in this study advocated for robust and nuanced responses from the criminal 

justice system to meet their justice needs. This included ensuring that victim/survivors‘ 

individual needs and goals are taken into account in responses that are aimed at delivering 

them with ‗justice‘. If more engagement with the criminal justice system is desired, then more 

innovative ways to respond to victim/survivors‘ key justice needs are required of the criminal 

justice system. Further, securing victim/survivors‘ key justice goals through outcomes 

requires an infrastructure of robust and responsive procedures. What victim/survivors in this 

study understood to be fair and just procedures are considered in the proceeding chapter. 



Appendices 

153 

 

CHAPTER 5: COMPONENTS OF PROCEDURAL JUSTICE 

“A fair go, that’s all I want” 

Chapter 4 explored what justice meant to the victim/survivors of sexual assault who 

participated in this research. It examined the participants‘ understandings of justice, their 

justice system ideals and their justice goals. These aspirations of justice were varied and were 

influenced by a complex combination of individual participants‘ personal values, experiences, 

relationships and expectations of criminal justice systems. While unanimously agreeing that 

attaining justice is important following an experience of sexual assault(s), participants had 

different views on key justice goals and what justice meant for them personally. This chapter 

looks at how participants‘ justice goals are met (or unmet) in the reality of the criminal justice 

process. This chapter explores the key components of fair and just procedures from the 

perspective of victim/survivors and what is required of procedures in reaching adequately just 

outcomes. Ways to provide meaningful and fair procedures are then suggested. 

There is increasing recognition being afforded to the importance of procedures in 

criminological scholarship (King et al., 2009) and procedural justice refers to the ways in 

which decisions are made and their perceived fairness.  As I overviewed in Chapter 2, 

procedural justice has been associated with elements including: control over the process and 

outcome (Thilbaut and Walker, 1975); social aspects of procedures, such as communication, 

‗voice‘, conduct and respectful interactions (King, 2003a; Winick, 2003); perceptions of fair 

processing results in positive feelings, either of catharsis, group membership or self-esteem 

(Lind et al., 1983; 1985); and interpersonal and relationship variables of status recognition, 

neutrality, trust and faith in authority (Tyler, 1989; Tyler, 2006b). This chapter considers key 

themes relevant to victim/survivors‘ understandings of justice within system responses, 

particularly as it relates to procedural justice. The chapter begins with a discussion about 

access to information about the criminal justice system and the role of system transparency 

and accountability in providing procedural justice for victim/survivors. It then proceeds to 

explore the issue of belief and the significance of validation for victim/survivors. I consider 
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particularly the role of victim voice in the justice system – the importance of 

victim/survivors‘ narrative and purposeful story-telling, interpersonal interactions and 

adversarial processes, and then move on to explore issues of status control involvement and 

advocacy. Finally, I discuss the significance of the physical setting within which court 

procedures take place, with particular emphasis on the relevance of symbols and rituals in 

justice processes. Throughout the chapter, I question the connection between 

victim/survivors‘ procedural justice needs and the criminal justice system‘s capacity to 

provide a meaningful sense of justice to victim/survivors. In doing so, this chapter builds on 

the justice goals that were covered in Chapter 4 by questioning the processes that underlie the 

capacity of a justice system to meet victim/survivors‘ justice needs. 

5.1 Learning about the system: information, transparency and 

accountability  

One key procedural justice need identified by participants in this research was knowledge of 

the system‘s procedures and access to information about the system. From a procedural 

justice perspective, information about the system provides a reference for victim/survivors to 

make decisions about entering, and assessments about their involvement in the criminal 

justice system. The participants‘ narratives emphasised that there was a huge amount of 

information and learning required for victim/survivors to realise the extent of the criminal 

justice system‘s impact on their lives.  It often took a significant amount of learning about the 

system and its operation to come to terms with what was at stake for them. Many of these 

lessons were to do with their justice goals discussed in Chapter 4. For example, some 

victim/survivors believed that their engagement with this system would be emotionally 

beneficial, only to realise as their case progressed through the system, that it would be 

psychologically damaging. Some believed that their allegations would be believed only to 

realise that their credibility was at the centre of their case. Others anticipated that the police 

would take immediate action to hold their perpetrator to account only to wait several years 

before he was contacted for a police interview.  victim/survivors presumed that the police and 

prosecution would be representing them in the criminal justice system only to realise that, as 

victim/survivors, they had a marginal role in a case that was officially between the State and 
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the accused. Information about the purpose and function of the system and of their role within 

it was important in overcoming misaligned expectations of what they might be able to achieve 

by accessing it. This section considers the various roles that information played in meeting 

this need for participants in the study, and the limitations of the provision of information in 

enhancing procedural justice for victim/survivors of sexual assault. 

The participants in this study repeatedly emphasised the need for accessible information about 

the criminal justice system and its procedures. The system was considered, as one participant 

described, ―a foreign land.‖ Legal processes take place in a courtroom that, while accessible 

to the public, are often being entered for the first time by many victim/survivors. The 

buildings structures and proceedings are therefore unfamiliar as are many of the formalities 

and rituals that take place. The criminal justice system also has its own language that is less 

accessible for those engaged as witnesses and audience members. 

I think in a kind of ideal scenario or a better structured scenario there‘d be a 

whole lot more information. And that information would be in writing, so that 

you don‘t have to try and remember the information. And it would be 

contextual information not just this is the process: step one, step two, step 

[three]. So a whole lot of contextual information around each step is needed.  

Josie 

Josie‘s comments iterate the desire for practical information about procedures as they play out 

in the reality of the system. The information requested by all victim/survivors in this study 

was for a comprehensive account of practical steps that victim/survivors will need to 

undertake, as well as contextual information about their role in the procedures, and the 

possible implications of the legal processes for them.  They also requested information 

beyond their own role and rights in the process, such as information about the possibility of 

delays, adjournments, appeals, how much time they might be provided with the prosecution, 

and so on. One reason for the importance of information for victim/survivors is that it allows 

for planning and preparation – practically, emotionally and psychologically – for the criminal 

justice processes. Indeed Orth (2002: 324) argues that trauma from the trial process can be 

reduced if victim/survivors are offered legal and psychological counselling throughout their 

involvement in the legal proceedings (see also Bennett et al., 1999).  Jordan (2008: 124) 
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found that victim/survivors involved in the trial against Melcolm Rewa (a high profile serial 

rapist) in New Zealand benefitted from additional contact, information, support and the space 

to determine for themselves how best to manage the trial. Through interviews with fifteen of 

the women victim/survivors, Jordan established that this level of information provided, ―some 

sense of personal empowerment in the midst of a highly controlled and controlling system.‖ 

Both Orth and Jordan reiterate the extent of comprehensive and practical information required 

to prepare victim/survivors for the legal process. The need for information for preparation and 

control was reflected in the participants‘ accounts in this research. 

And just that lack of interaction, and I know that they‘re busy and that they‘re 

under-resourced etcetera etcetera, but I just think that a little communication 

would go a long way both in terms of my own sense of feeling comfortable 

with what was happening but also in terms of the case itself. You know, if I 

had gone in knowing that they could have used some of the psych stuff then I 

would have been a lot more prepared than being taken off-guard as much as I 

was. 

Hannah 

The desire for information about system processes contrasted with the void of information 

and lack of communication with officials in victim/survivors‘ actual encounters with the 

criminal justice system, which left them uncertain of the system‘s purpose, confused about 

police and legal procedures and frustrated with seemingly baseless or meaningless decisions. 

I initially thought it was just going  to be just something that will be put on 

record and I was quite surprised, I was quite surprised when they said that they 

were going to investigate it because I thought they wouldn‘t, you know, I was 

just making a statement and I thought they wouldn‘t investigate unless, you 

know, I was told you need about five separate incidences from five, you know, 

over time five different people before they can actually have enough evidence, 

so yeah, my expectation was, tell them my story and maybe one day I‘ll get 

called up to, you know, state my case. 

Kane 

It would be better, if they explained, ―Well look we‘ve made a decision, can 

we make some time to see you? This is how the system works.‖ 

Penny 
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Kane‘s and Penny‘s comments reiterate that the lack of information provided to them 

impacted on their ability to establish the direction of their cases (Kane) and the reasons 

behind decisions relating to their case (Penny). Without an understanding of the system‘s 

purpose, procedures and decision-making processes, victim/survivors were not able to make 

informed decisions about their involvement in the criminal justice system nor were they able 

to make sense of the case outcomes. Moreover without information about the system, 

victim/survivors were unable to set reasonable expectations and were unable to construct a 

meaningful engagement with the system. Insufficient access to information, therefore, placed 

victim/survivors in a disempowered position within the system. Not being provided sufficient 

information about the system meant their justice goals (outlined in Chapter 4 as including 

promoting perpetrator responsibility, retribution, safety, prevention and establishing an 

official record of their experience) were more likely to be undermined.   

Other research has confirmed that inadequate access to information is problematic to 

victim/survivors. In her interviews with 36 victim/survivors of sexual assault, Lievore (2005a: 

49) found that, ―in general the women‘s information needs were not adequately met.‖ 

According to Lievore, this was particularly detrimental to the women because it limited their 

capacity to make informed decisions about their involvement in the system. Access to 

adequate information for victims of crime has been identified as an ethical issue and has been 

framed as a human rights requirement in recently implemented victim rights legislation. For 

example, in the Victim‘s Rights Charter, which became law in Victoria under Victims' 

Charter Act 2006 on 1 November 2006, five of the twelve key principles relate specifically to 

the right to information. This includes information relevant to the adverse effects of crime, 

investigation, prosecution, court processes and the offender. Indeed, a number of mechanisms 

have been introduced into Victoria (and throughout Australia) to respond to the need for 

adequate information provision to victims.  Examples include: Victims Referral and 

Assistance Service (VRAS) which operates a telephone information service aimed at 

providing counselling and practical assistance to victims of violent crime. The agency is 

pivotal in linking service systems for victims to ensure they receive personalised, timely and 

effective support. Court Network, which is a community programme staffed largely by 

volunteers (but also some paid staff) provides support, information and referral to people 
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(witnesses for prosecution and defence) going to court. There is also a Witness Assistance 

Service, which provides information and support to all witnesses and victims of crime 

involved in cases handled by the Office of Public Prosecutions. The service assists witnesses 

during trial process. Specific to sexual assault, the state-wide non-government organisation, 

Centres Against Sexual Assault make explicit that their purpose is to provide information, 

support and advocacy to victim/survivors of sexual assault (CASA Forum, 2009). Together 

these services provide a range of information resources to victim/survivors of sexual assault. 

Not all victim/survivors in this research were aware of these services, and some were not 

established at the time the participants were seeking assistance from services. Some services 

are accessible only to those who are actively engaged in the legal process, others (such as 

sexual assault services) have long waiting lists. Further, research suggests that some 

victim/survivors report communication barriers even after having been in contact with victim 

support services (Lievore, 2004). 

A number of participants in this study had received information from sexual assault centres, 

court network and other victim support networks. These avenues provided a means to give 

them information about what the system would involve. This information was of immense 

value for victim/survivors. 

I really appreciated having [my counsellor], who was more knowledgeable and 

could inform me of possible scenarios, because he'd been through that 

obviously before with other people, so and I wouldn't have had a clue about 

those things.  

Candice 

To me, your only way to go about this is to go through the legal process and 

find out what your rights are.  I mean, I've been lucky, because I'm at 

[university], I've got counselling there, really good counselling. I have access 

to Legal Aid too. 

Danielle 

 While Candice and Danielle had access to useful information and this was of immense value 

to them, yet as Danielle highlighted she has ―been lucky‖. This research found that not many 

of the participants had access to the information that they desired, or they felt that the 
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mechanisms or the procedures surrounding the receipt of information were applied in an 

unhelpful manner. As one participant, Josie, reiterated, ―Well my first instinct is to say the 

[system‘s priority] should be to keep the victim informed but I know that‘s been said a 

thousand times before and that it doesn‘t happen…‖ This sentiment was echoed by 

victim/survivors who had been involved in the criminal justice system recently (including 

during 2007 when the interviews were conducted) expressing similar frustration with 

inadequacies around access to adequate information provision as those participants who had 

been involved with the system in excess of fifteen years. 

But in terms of the information within the court room or you know, about what 

would happen with the process, that was just shit, you know.  Not being, like 

the QC not really even having barely a conversation with me and not, I 

couldn't even tell you what a QC is.  What does that mean?  That means 

nothing to me.  

Felicity 

So no-one really ever said to me at any stage, ―you don‘t have to go through 

with this, you don‘t have to go to the police, you don‘t have to go to court, you 

don‘t have to do any of that stuff.‖ 

Lesley 

The only thing they didn't do, which surprised me, was they didn't send us off 

to a CASA that night.  We didn't get to see anyone for about three days. You're 

s'posed to go within twenty-four-hours of any really huge, traumatic event 

happening in your life.  I don't know why that was, but we didn't get to a 

CASA for about three or four days to start with and they didn't sort of send us 

off there.  I don't know, maybe it was too late.  

Danielle 

A dearth of information meant that these victim/survivors were denied adequate knowledge of 

their rights, the procedures and supports available. This suggests that pathways to information 

are not always accessible to victim/survivors and that there may be inconsistencies in the 

ways information is provided by services. Indeed, the victim/survivors quoted above 

emphasise different times that they did not receive information about their rights or the 

procedures. Greater accountability and monitoring of information provision might go some 

way to ensuring more consistent application of current policies. Indeed, as Danielle 
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recognised, the current Victoria Police Code of Practice for the Investigation of Sexual 

Assault (2005: 4) outlines that, ―Police must consider the victim‘s immediate medical needs 

and take them to the nearest Centre Against Sexual Assault (CASA) or Hospital Crisis Care 

Unit (HCCU) as soon as possible.‖ Likewise, the Code outlines the police role in providing 

information, support and referral and keeping victim/survivors up-to-date on the 

investigation, yet an equivalent protocol does not apply to prosecution. 

It was not only access to information that was a barrier; it was also the form of delivery that 

was critical to victim/survivors in this study. Some participants wanted to receive information 

in verbal form, For example Rose stated that she, ―would want someone from the criminal 

justice system to come to me and... speak very clearly to me and say what were my options 

[and] the procedures that would be gone through.‖ This method of receiving information 

reflected the importance of personal contact and the value of sensitively delivered expertise 

knowledge. The need for clear communication also relates to the need to ensure that the 

language is accessible rather than full of jargon. 

Others who received verbal information expressed a preference for information in written 

form. 

I‘ve had to piece it together, and I‘m not dumb, but even if the police could put 

together a two page document and give it to the victims, which says this is the 

process, or a flowchart that shows that if this happens then this leads to this. 

But all the information that I‘ve been given has been verbal or it‘s been given 

in very brief emails, so just things like a very brief outline of what things to 

expect approximate time frames, you know I think that would be very helpful. 

Hannah 

Likewise, as quoted earlier, Josie also stated that in a ―better structured scenario there‘d be a 

whole lot more information. And that information would be in writing...‖ Together, the 

participants‘ comments reiterate that they would like information from the outset about what 

would happen. They wanted this information to be provided clearly and regularly, including 

updates around their case progress. The participants‘ accounts emphasise the need for 

dynamic information provision so as to meet their particular information needs – for some 

this meant regularly meeting in-person, for others it meant receiving information in writing. 
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The type of information requested was also multifaceted: they wanted information about what 

they could expect. Participants wanted information about their role and the role of various 

criminal justice agencies and the role of personnel within those agencies. Information needs 

also changed throughout their engagement with the justice system – from broad information 

about the processing of sexual assault cases, particularly in the aftermath of the crimes, to 

information specific to the processing of their case as it progressed through the system. 

Providing verbal information was seen to be inadequate by many victim/survivors given the 

level of distress they were experiencing at the time the information was provided to them or 

because they thought the information was relayed to them in a biased manner by the 

stakeholder presenting it to them (for example Naomi said, ―Actually I went to [a] university 

counsellor once, she told me just once I thought how once, always women lost (sic), you can‘t 

do anything. So I was very shocked, so I didn‘t wanna hurt, I didn‘t wanna hear these 

words‖).  Although they perceived it as useful to get an expert‘s knowledge and interpretation 

of the criminal justice system, victim/survivors were aware that their respective positions 

meant that they would receive advice rather than an outline of information. Some participants 

expressed that, in retrospect, they would have preferred time and space to go through 

information themselves. Many would have preferred to have been talked through the 

information, be provided advice about possible implications of criminal justice system 

involvement, and then given a chance to take away the information in written format to revise 

it in their own time. 

One participant discovered that an appeal had been made by the perpetrator against his 

sentence from reading it in the newspaper. 

You know I knew about his appeal against his sentence because I saw it in the 

newspaper. Not because somebody had contacted me about the appeal. You 

know and said, ―you need to know about this because it will be in the 

newspaper.‖ So it‘s quite shocking to read about something so, so close in the 

newspaper. 

Josie 



Components of procedural justice 

162 

The experience of one victim/survivor was that the information about her was passed onto her 

sisters (who were also sexually abused by her father) and mother rather than directly to her.  

Because it is kind of like you kind of get left out of the information loop a bit, 

you know. You don't get told stuff and it maybe too, that there was so many 

family members involved and possibly too because, you know my level of 

distress, they were trying to shelter me a little bit from some information. So 

the people that were more kind of leaders in my family, like my eldest sister, 

who is, she is very outspoken, strong person and a very bubbly personality and 

my mum is very strong and outspoken.  So, myself and my other sister, we 

tended to take a back seat a bit.  But that wasn‘t necessarily because we wanted 

to, it is just because they were kind of powerful and how they interacted with 

people. So they would get told the information and then give it to us.  It was 

never kind of asked at different points along the way.  Like, do you want to 

know about this, like where people would, like police or yeah, any, even 

within the court system.  But where they stopped us and asked us, did we want 

to know any more or were we happy with what we knew sort of thing.   It was 

just assumed that my older sister and mother would be fed the information and 

then they would give it to us and that kind of annoyed me a bit... To actually 

do something about it and then I get kind of hugely left out of this, given 

information, you know... Because I think it should have been said more to me 

or at least asked.  What is so basic about being asked.  Do you want to know 

more stuff, do you feel like you have got enough understanding about what is 

happening or the process or that sort of stuff? 

Felicity 

Both of these comments reiterate the damage of finding out about their case through 

secondary sources rather than being informed about their case directly from the criminal 

justice officials.  In Josie‘s experience journalists were informed before she was, and she 

found out only along with the rest of the public. From Felicity‘s perspective, the receipt of 

information through a secondary source resulted both because the (misguided) presumption 

by the police that her family would relay the necessary information to her as well as 

(mis)perceptions that it was done in her best interests – that she had a limited capacity or 

ability to cope. The denial of information in Felicity‘s experience raises serious questions 

about who determines what is in the best interests of victim/survivors as well as access to 

equality and respect for the rights of people who have a mental illness whose cases enter the 

system. Such an experience reiterates the power dynamics involved in the system (and within 
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family), the further marginalisation of those considered to be particularly ‗vulnerable‘ and the 

impact on access to fair procedures. 

More than a matter of access to information, these accounts emphasise that the manner in 

which information was relayed was important. Some participants valued direct interpersonal 

communication and the advice of experts, others preferred to be provided with written 

information that they could go through themselves and in their own time. Others valued both 

personal contact and written materials to which they could refer. What is clear is the need to 

accommodate the various preferred methods and to be responsive to the abilities, cultural 

sensitivities and resource requirements of individual victim/survivors seeking information. 

Victim/survivors expressed that the purpose of such information was to learn enough about 

the system that they feel empowered enough to make decisions about whether they would 

involve the criminal justice system. Indeed, access to information was associated by 

participants in this study with a level of power and control. From the perspective of the 

victim/survivors in this study, access to and denial of information, and decisions about the 

provision of information all related to power. 

That was my way of feeling empowered and getting the information and 

knowing what I could and couldn't do.  

Danielle 

For me, I think, there is power in knowledge and understanding.  You know, 

you'd need a lot of support.  So, what support is there available in that place?  I 

would have to ask that question.  What would the justice system be prepared to 

offer?  Um, one thing I found helpful was the church, they actually appointed 

someone to go and research things for me. So, if it was [being reported] now, I 

would say I would want someone from the criminal justice system to come to 

me and speak very clearly... 

Rose 

The participants‘ desire for information reflects the need to regain power and control over 

their lives more generally, and this has been identified as important in sexual victim/survivor 

healing literature (Herman, 1997). Having access to information was important because of the 

disempowering nature of sexual assault, and regaining control over their lives was often a 
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priority. In this way it was important to realise what was at stake for them should they pursue 

a legal response and to consider properly the risk to their emotional and physical health and 

safety. Rose also raised the point that until one has been through the process it is difficult to 

ascertain what information might be required. Utilising victim/survivors‘ knowledge and 

experiences of legal processes may well be valuable in developing resources for other victims 

going through the criminal justice system. 

Information provision also provoked issues around transparency in official decision-making, 

in assisting victim/survivors with evaluating case outcomes, and in relation to system 

accountability. Victim/survivors were regularly denied explanations about decisions or were 

provided explanations that were considered inadequate. Often outcomes were interpreted by 

victim/survivors to imply that the matter was unworthy of pursuing. 

I've used the word bizarre before, but I thought that was bizarre as well 

because I thought when is it in the public's interest to proceed?  It's an 

interesting notion, I think, to use. 

Sarah 

The policeman said it wasn‘t worth going to court for, he goes, because it‘s 

just your word against theirs, it‘ll put you through a whole lot of trauma and  

basically he said it‘ll get thrown out – most of the cases get thrown out…  

Kane 

Indeed as demonstrated by Sarah‘s and Kane‘s comments above, the provision of information 

alone did not necessarily increase the level of perceived procedural fairness, faith or trust in 

the system.  Information about police decisions confirmed to Kane that the system does not 

work and the prosecution confirmed to Sarah that the sexual offences were not valued as an 

important public interest (Sarah‘s perpetrator, a doctor, was later identified by police as a 

‗serial offender‘ after other victims came forward). In this way, information about decisions 

was important but so too were the messages it relayed to them about their worth and the 

State‘s commitment to responding to sexual assault. Information interacted with expectations, 

experiences and outcomes. 
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The participants‘ accounts indicated that information provided some consolation to 

victim/survivors, as they were relieved to receive a forewarning about the system and were 

able to somewhat adjust and manage their expectations accordingly. However, 

victim/survivors who were better informed about the legal system‘s handling of sexual assault 

cases by research, practitioners and others‘ experiences were more likely to view the system 

with frustration, as unjust or even as corrupt. This is because information they received 

highlighted the system‘s ineffective handling of sexual assaults – that is, high attrition, low 

conviction rates and decisions based upon credibility – and emphasised their relatively 

marginal status. These participants‘ frustration extended beyond their individual experience to 

the system‘s treatment of victim/survivors of sexual assault more broadly. While on the one 

hand, access to information empowers victim/survivors by providing them with knowledge 

and resources required to better deal with the system, this balances against the realisation that 

they are ultimately placed in a disempowering position within the criminal justice system. 

Other research has likewise found that victim/survivors feel that the criminal justice system 

trivialises sexual assault (Cox, 1988; Riordan, 1999; Herman, 2005; Koss, 2006). Research 

indicates that individuals feel dissatisfied from their involvement in the system and that the 

criminal justice system is ineffective at processing cases, and this has led to substantial 

reforms (VLRC, 2001). However, less research that has found that receiving greater amounts 

of information about the criminal justice system contributes to greater feelings of frustration, 

dissatisfaction and injustice. Yet, victim/survivors in this study who found more 

comprehensive information about the system‘s shortcomings in dealing with sexual assault 

were particularly frustrated by the system. The extent of the injustice fell beyond their 

individual involvement with the system and to the system broadly and a society that is content 

with or complicit in supporting inadequate responses to sexual assault. This was demonstrated 

through their enrolling in legal studies, changing their careers to involve victim support and 

advocacy, and even participating in this research. 

Modified expectations based on information about the overall handling of sexual offences did 

allow, in some instances, for victim/survivors‘ expectations to be exceeded. 

I didn‘t expect the police to be nearly as validating and believing and on my 

side as they have been, so that‘s a positive. I don‘t think that I‘ve met a single 
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police officer in the whole process who has been anything less than respectful 

and believing of me, which is quite amazing given the stories you hear.  

Hannah 

Hannah‘s surprise that the police believed her allegations and respectful towards her was 

rooted in her low expectations of the system, derived from her own knowledge about the 

―stories you hear.‖ Hannah‘s words demonstrate caution around the association between 

information, expectation modification and perceptions of fair processes. Where 

victim/survivors‘ expectations were reduced (for example by hearing about others‘ negative 

experiences), practices that adhered to standard protocols, such as being treated with respect 

or being kept informed about the progression of the case, were received by victim/survivors 

as particularly positive. For example, Sarah commented: 

Even if nothin' was going to happen for a while, he would ring up and say, say 

that.  I can remember also one time, I lost the plot mentally for a little while 

and he rang up really concerned about how I was and um, I really appreciated 

that.  And I thought it took a lot for him to do that.  He could have just, just 

um, taken no notice.  That's not what I'm trying to say, but, he cared enough to 

ring up and see how I was when he could have done otherwise and I 

appreciated that. 

Sarah 

Sarah attributed being kept informed and being provided with support as exceptional service 

provided by a particularly responsive police officer. This level of care about health and 

wellbeing was not perceived as general police work. While providing positive feedback about 

police service, Sarah‘s and Hannah‘s comments also emphasise how victim/survivors‘ 

satisfaction with the system may be facilitated by lowered expectations rather than 

particularly positive experiences with the criminal justice system overall. These findings also 

emphasise the need to address procedural change over managing individual hopes and 

expectations. Indeed, just as victim/survivors‘ low expectations about the system might lead 

to their expectations being exceeded, it is these low expectations that deter so many 

victim/survivors from accessing the system altogether. What is needed are changes to 

procedures that strengthen the engagement of victim/survivors in ways that are enhance their 

involvement. This could promote and fulfil expectations for positive and rewarding 

experiences. 
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Information about decision-making also reinforced to some victim/survivors the power 

relationships between them and the perpetrator. Indeed the justice system provided a space for 

power and status to play a role in direct manipulation (for example using wealth to employ a 

team of high profile lawyers, such as in Hannah‘s case) or indirect manipulation (through 

reaffirming perpetrator credibility and good will, as was demonstrated earlier through 

perpetrators utilising their good standing and history of no offending to moderate sentence 

severity). The Law Reform Commission of Western Australia (1999) has argued that party 

control of proceedings can be manipulated by intelligent, wealthy and determined criminals. 

The findings of the present research suggest that victim/survivors recognised that the system 

enabled power, status, wealth and perceived credibility to influence the proceedings. The 

effect was that the power which had enabled the perpetrator to offend was reinforced again 

through the system by providing the defendant with protection, the ‗benefit of the doubt‘ and 

rights, while sidelining and/or demeaning them as victim/survivors. The influence of power in 

the criminal justice system was particularly problematic given the power differentials that are 

at play in the perpetration of sexual assault. 

I came out of it feeling as if I was just a crazy person making up stories. After 

they interviewed [the offender and his wife] and got their stories it felt like my 

word didn‘t mean anything against a man who is upstanding in the community.  

Kane 

Kane emphasised that the good standing of his perpetrator in the community afforded him 

(and his wife) protection and also undermined his own credibility. Hannah referred to her 

father, who is a successful businessman as having ―a team of high powered lawyers.‖ These 

findings indicate two different ways that power manifests in the criminal justice system – the 

privilege of belief afforded by those not just innocent until proven guilty, but as constructed 

as more credible, and the extra protections that come with wealth and status during court 

processes. 

These findings are reflect research done in the United States that found most victim/survivors 

who participated in trials before juries believed rapists had more rights; the system was unfair, 

their statutory victims‘ rights were not implemented; and they were not given enough 

information or control over handling their case (Frazier and Haney, 1996).  Even in instances 



Components of procedural justice 

168 

where victim/survivors had overall positive encounters with criminal justice personnel and in 

cases that resulted in conviction, victim/survivors were acutely aware that the focus was on 

their own credibility relative to that of the perpetrator. 

It was still this really, sort of full on thing of you having to prove that you 

hadn't wanted to be assaulted by this person.  It was sort of more seen as the 

onus was on you to get across that that‘s not what I wanted and that‘s not what 

I went along with, you know, this was sort of taken from me and I remember 

being very scared about that process too.  Just about the criminal justice 

system, thinking this is gunna make me out to be some slut.  That‘s what 

they‘re gunna do. They‘re just gunna stand me up here and they‘re gunna try 

and pin point me any way they can to make me feel like a really bad person.  

Danielle 

You know I was kind of the ideal victim in some ways too: he was a stranger 

off the street and I was abducted during the night at gun point and all that type 

of thing, so and I was white, middle class, articulate, educated and all those 

kinds of things so in that sense the police did everything that they could ‗cos it 

was a ‗real crime‘. 

Josie 

As discussed in Chapter 4, just as victim/survivors in this research felt that their credibility 

was central to their cases, past research on police and prosecutorial decision-making 

emphasises that decisions about whether to proceed include evaluations of victim/survivors‘ 

credibility (Lievore, 2004; Jordan, 2001, 2004a, 2004b; Heenan and Murray, 2006). 

Victim/survivors in the present research were informed, warned or otherwise experienced 

firsthand that decisions would be based, to a significant extent, on judgments about their 

credibility. 

The extent to which information – even practical information – can prepare victim/survivors 

to deal with a system that is structurally inadequate is questionable. One victim/survivor in 

the study, Hannah, had undertaken years of preparation, had access to a significant amount of 

information, support and legal advice and had witnessed and supported friends through the 

system. Despite her efforts, education, support and preparation, Hannah‘s experience of 

giving evidence at the committal hearing was distressing, her performance deemed 

inadequate, and the case terminated half way through her testimony. 
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I kind of expected that the defence would have been pretty awful but what I 

didn‘t expect was that the OPP did bugger all to object to things that I think 

they should have objected to... And um the whole thing about it all being on 

the basis of these psych notes when I had been told repeatedly that they would 

be inadmissible, you know, that they wouldn‘t be included... I don‘t think that 

the process is redeemable... I think that it‘s fundamentally a contradictory 

paradigm that it is just totally inconsistent and ill matched for what is needed 

for justice for survivors. 

Hannah 

The impact that extensive preparation for their testimony can have on providing a more 

rewarding experience of committal and trial for victim/survivors of sexual assault, such as 

Hannah, was limited. This is because the adversarial trial process invariably involves defence 

lawyers questioning the victim/survivor‘s testimony in a way that is structured to undermine 

her account and her credibility and to raise plausible reasons as to her motivations for making 

such allegations. Information that can offer to support victim/survivors through procedures 

that are structured in unhelpful, unproductive and traumatising ways is inadequate. Real 

changes to legal structures and procedures are necessary to overcome experiences such as 

Hannah‘s.   

Victim/survivors in this study emphasised that system accountability, a genuine commitment 

to see cases through to prosecution and for officials to respond to cases of sexual assault were 

important. These aspects took precedence over gaining insights about the criminal justice 

system‘s operation, learning about the inadequacies of the system and being taught some 

―tricks‖ to deal with a system that ―does not work well‖ in cases of sexual assault. Together, 

these findings indicate that transparent processes through which the system is accountable for 

its decisions were sought. The participants‘ accounts demonstrate that although information 

about the system was required to meet their rights and needs as victims, for their ability to 

make informed-decisions, information alone was inadequate. Without demonstrating its 

capacity to respond adequately to their individual needs or to effectively prosecute sexual 

offenders through procedures that are sensitive and helpful to victim/survivors, the criminal 

justice system will continue to be viewed with scepticism and injustice. More than receiving 

information, victim/survivors demanded evidence of positive and rewarding experiences for 

victim/survivors and improved outcomes (interviewing, charging, prosecuting and convicting 
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the perpetrator) from the criminal justice system. Yet these aspects were not always distinct 

and being better informed assisted victim/survivors with managing their criminal justice 

system experience. 

5.2 Belief, credibility and the burden of proof 

If validation was a fundamental justice goal, then being believed and supported was an 

essential procedural justice component underpinning this goal. Expressing belief in 

victim/survivors is recognised as promoting their healing process. It corresponds with reduced 

victim trauma and increased likelihood that victim/survivors will seek help and engage with 

support agencies (Campbell, 2006; Flood and Pease 2006; Jordan 2001, 2004; Lievore 2003, 

2005; Temkin 1997, 1999.).  Heenan and Murray (2006: 10) argue that fear of negative and 

disbelieving police reactions remains a key barrier for victim/survivors: 

Victims unanimously describe the barriers to reporting as primarily fear-based: 

they fear disbelief or blame; the impact of reporting on their families and 

communities; possible retribution by the offender; and, getting lost in a process 

that will only hinder their emotional recovery.  Fears surrounding the nature of 

the police response remain staple themes. 

In terms of procedural justice for victim/survivors, being believed is a stepping-stone to 

attaining acknowledgment, validation, victim-status and support. Some participants believed 

that their allegations would be undoubtedly supported in the criminal justice system. 

For me, it is a cold conclusion: It happened, and that is that. [I] kind of 

expected that it would just stand up for itself, if you like, that there would be 

enough evidence within [my] story for justice to be done.   

Felicity 

Felicity‘s position contrasted with the fears of being disbelieved described by Heenan and 

Murray (2006) described above. She was one of a minority of victim/survivors who do report 

and whose case did get to trial. The subsequent treatment of Felicity by the defence counsel 

and the not guilty verdict by the jury in her case were particularly devastating for her. Yet 

while the prospect of fabricating abuse was unfathomable for Felicity personally, a number of 
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victim/survivors are confronted by disbelief in police and legal procedures (Frohmann, 1991; 

Jordan, 2004a, 2004b; King, 2009).  

Victim/survivors in this study, as in other research (Temkin 1999; King, 2009), expressed that 

being believed by system officials was essential for them to feel that the system was 

responding fairly to them. 

Believe that it was real rape, believe that she‘s a real victim, believe all that 

kind of thing.  I wonder if they could manage to get past the stereotype. I think 

that what actually needs to happen is that there needs to be a cultural change, 

cultural education, cultural training for people who work in the courts or 

people who work with victims around the criminal justice system. Around 

being able to do their job without evoking the stereotypes that do the harm. So, 

without choosing to doubt what has happened to her. 

Josie 

To me, it all just came down to that, you know. Are people going to believe 

what I'm saying or what I've said and is this guy going to be able to get away 

with this and go out again and again and again and treat women this way and 

boast about it, almost, you know.   

Danielle 

These comments emphasise different aspects of the importance of belief. For Josie, it is 

necessary to offer belief to all kinds of victims and types of sexual assault rather than limiting 

the understanding of what constitutes ‗real rape‘ or judging victim/survivors that do not 

adhere to stereotypes. Danielle highlights the consequences of disbelieving victim/survivors‘ 

accounts in the context of the criminal justice system and the messages that it sends to the 

perpetrators; that sexual offending is rewarded and reinforced when it goes unpunished, and 

that perpetrators will continue to offend with impunity.  

Those whose reports were met with belief and empathy by officials, found this extremely 

powerful.  

One of the good things that happened at that point was the community policing 

squad at the time. I can remember the person taking my statement said to me ―I  
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believe you. I believe that what you're telling me has happened to you.‖ And 

that was a really important thing to hear. 

Sarah 

Being believed was important to Sarah, and other victim/survivors in this study. Hearing 

belief from the police reassured victim/survivors that authorities recognised the behaviour as 

criminal and endorsed the wrong of the crimes. Other research has likewise found that 

victim/survivors of sexual assault (and domestic violence) commonly seek external validation 

in their attempts to stop the violence and to assist them with their right to live without 

violence (Davies et al., 1998; Ptacek, 1999; Herman, 2005, in Stubbs, 2007). 

Victim/survivors‘ narratives in the current research reinforced that acknowldgment from an 

authority had a profound impact upon their understanding of the wrong of sexual offences. 

Some participants expressed that the police were able to provide more than belief and 

acknowledgment; they had the capacity to validate victim/survivors‘ experiences by 

reassuring victim/survivors of the criminality and veracity of the offences as is demonstrated 

by Brenda. 

So, speaking to this policeman, I don‘t know, it sort of got me thinking, I‘m 

thinking, ―this mongrel, he really needs to be in jail‖ because of the crimes that 

he‘s committed after I‘ve left.  He's not a good man...  

Brenda. 

Brenda‘s comments reiterate how being supportive and believing can provide 

victim/survivors with reassurance that they can acknowledge the full extent of the veracity of 

the crimes. Expressions of belief often countered victim/survivors fears about being judged, 

supported their healing needs and increased their confidence that something would be done. 

Temkin‘s (1999) research found that women who reported positive experiences with police 

valued being believed more highly than receiving model treatment.  Likewise, participants in 

this study were able to overlook negative aspects of police engagement in instances where 

police were supportive of their allegations. 

I mean they‘re all very blokey, I mean they all have the same voice and you 

learn very early on that they talk about these very intimate parts of your life 

and your abuse in this very blokey way, and you just have to learn not to take 



A fair way to go 

173 

it in a very personal way and the language and it‘s the way of speaking which 

comes very naturally to them. But at no point in the process have I felt that the 

police don‘t believe me or at every stage of the process I feel that the police 

have believed me, have supported me... 

Hannah 

In contrast, the four participants in this research who sensed that their allegations were met 

with disbelief felt that their credibility was judged and the seriousness of their claims was 

undermined. 

That seemed to be the conclusion after they‘d interviewed [the offender]: Oh 

[he says] he didn‘t do it, so let‘s not go any further, it‘s not worth it – your 

word against his, he‘s an upstanding member of the community, he‘s done this, 

that and the other, you‘re just a nobody who has a mental illness. So yeah, in a 

way I think that I was made out to be a liar.  

Kane 

Kane‘s experience of being associated with having a mental illness came with judgments 

about his credibility and belief in his allegations. Disbelief of victim/survivors who have a 

mental illness has been found elsewhere: in Heenan and Murray‘s (2006) study of police rape 

files, all of the cases filed as false reports by the police involved victim/survivors with a 

mental illness. Those who have been diagnosed with a serious mental illness may also have 

disclosures dismissed as a delusion or symptom of their illness (Davidson and McNamara, 

1999), even despite the profound impacts that sexual assault can, and does, have on 

victim/survivors and the further damage that disbelief can have on the health and wellbeing of 

victim/survivors who disclose (Astbury, 1996). 

Participants‘ narratives emphasised that both mistrusting relationships with criminal justice 

representatives and outcomes that did not hold the perpetrator to account led them to feel 

disbelieved, discredited and that the veracity of their claims was undermined. In this way, an 

unsatisfactory outcome (such as the case not progressing beyond the police) could undermine 

even the most respectful, supportive treatment by system authorities. Victim/survivors were 

able to overlook some negative aspects of the police if their overall experience was positive. 

However, this finding emphasises that positive interactions and expressions of belief from the 

police were insufficient in providing a completely satisfying or rewarding experience with the 
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criminal justice system. Rather, these needed to be followed through with outcomes that 

demonstrated both belief and commitment to respond to the specific offences that they had 

reported to the police. This meant that participants overwhelmingly expressed satisfaction 

with the police (but not the system more generally) when they felt that the police appeared to 

believe their allegations, were committed to the case and where charges were laid against the 

perpetrator. However for their justice goals to be met, to evaluate their experience as 

worthwhile and for confidence to be instilled in the criminal justice system more generally, 

officials‘ beliefs of victim/survivors‘ allegations needed to be demonstrated through criminal 

justice system actions – through police charges being laid, convictions being reached, 

denunciation provided in judicial remarks and adequate sentences handed down. 

Yet legal rules that protect the perpetrator (particularly the right to remain silent and the 

presumption of innocence) together with negative attitudes towards victim/survivors pose 

challenges to demonstrating belief of, and support for, victim/survivors‘ accounts in legal 

responses to sexual assault. Providing official acknowledgment of a crime is difficult within 

the criminal justice system given the constitutional limitations of the law that has been 

designed to protect the accused against the powers of the state (Herman, 2005).  Moreover, 

research has demonstrated a history of distrust of victims of sexual assault among criminal 

justice representatives and the public generally, which still remains prevalent (Heenan and 

Murray, 2006; King, 2009; Temkin et al., 2008). Although victim/survivors are the least 

likely of all victims to report their victimisation to police (VLRC, 2004) and research 

demonstrates that false reports are rare (Heenan and Murray, 2006; Kelly Lovett and Regan, 

2005), misconceptions and negative stereotypes about sexual assault, including the belief that 

victim/survivors regularly lie about being assaulted, continue to be pervasive in police 

cultures and the criminal justice system more generally. This impacts on the progression of 

the case through the criminal justice system and the treatment of survivors of sexual assault 

(Gregory and Lees, 1999; Campbell and Johnson, 1997; Heenan and Ross, 1995; Jordan, 

2001, 2004a, 2004b; Kelly, 2001; Kelly et al. 2005 Reiner, 2000; Rumney, 2006; Temkin, 

1999, 2002). As discussed earlier regarding the experiences of Mandy and Kane, these 

attitudes affected victim/survivors‘ interactions with the police and influenced their 
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evaluations that they were responded to in a discriminatory manner and that their allegations 

were treated with a level of disregard. 

Until their personal involvement in the system, most victims/survivors in this study were 

relatively unfamiliar with the legal system‘s purposes and procedures.  Nonetheless, 

participants acknowledged the concept of ‗innocent until proven guilty‘ and supported the 

fundamentals of this legal principle: the rights of the defendant and protection against false 

conviction. While some participants in this study supported the principle of the presumption 

of innocence and acknowledged the importance of rights afforded to the accused, these were 

nonetheless in conflict with their own justice needs, in which belief and acknowldgment of 

the assaults were at the core, and validation by an official state representative was profoundly 

powerful. As Evan highlighted, ―[There] should be more accountability, fair enough both 

sides [need to be represented] but just because you are innocent until proven guilty doesn‘t 

mean you‘re not guilty right from the word go.‖ 

Indeed some victim/survivors expressed the need to be cautious in accepting other 

victim/survivors‘ stories, yet were aware of the use of negative stereotypes in making 

judgments about allegations. Many participants identified the burden of the enormous amount 

of ‗proof‘ required for successful prosecution. 

I know there's the risk of malicious claims by victims who may not have been 

sexually assaulted, but they've used that as some sort of tool to get back at a 

particular perpetrator, which is always the reason cited for people not believing 

victims unless they've got corroborative evidence or physical evidence.  But by 

the same token, it's almost like well the percentage of that happening is 

relatively small and I think that a high percentage of real cases are lost because 

of a minor percentage of fake cases, as it were.  You've got to give benefit of 

the doubt to the victim, I think, more so than the accused.  The criminal justice 

system is set up to protect the rights of the accused, rather than the rights of the 

victim also. Which is fair enough because due process is always a good thing 

for both parties, but it seems to lean a bit more towards the accused rather than 

the victim, so I think it should swing the other way in that respect. 

Xena 

In this way, Xena presents a position that due process is important but that constraints are 

necessary in instances of sexual assault. Rather than dismissing the possibility of false 
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accusations altogether, criminal justice procedures need to provide greater weight to the 

position that the victim/survivor is telling the truth, given research findings that false 

accusations are rare. Just as Orth (2002: 316) has argued that, ―The principle of presumption 

of innocence is likely to be perceived by victims as a significant imbalance in the 

consideration of the victim‘s interest versus the perpetrator‘s interests. The principle is a 

fundamental guarantee of a fair trial for the defendant; however, questioning the perpetrator‘s 

guilt implies questioning the credibility of the victim‘s testimony.‖ This position was 

reflected in the narratives of victim/survivors in this study relating to questions of belief and 

their credibility and the presumption of innocence of their perpetrators. The need to protect 

people‘s rights, including the protection against the possibility of wrongful convictions, is a 

priority for our legal system and was acknowledged as an important aspect of due process by 

victim/survivors in this study, as is demonstrated in Xena‘s comments above. However, 

victim/survivors in this study questioned the method of contest that is found in adversarial 

legal systems and favoured a more holistic or inquisitorial approach to evidence gathering in 

cases of sexual assault. As such victim/survivors framed the idea of the presumption of 

innocence as a substantive and procedural issue not one to dismiss. Participants expressed that 

protection should be granted to the rights of those accused; however, the legal system has 

been identified as ineffective at establishing guilt. 

Victim/survivors particularly supported inclusive multi-disciplinary approaches to 

investigation, commonly advocating for ‗the whole story‘ or the need to ‗interview everyone‘, 

‗force the offender to speak‘, considering expert advice about offending behaviour and 

including counselling notes about the impact or common ‗symptoms‘, as ways to overcome 

the lack of physical evidence of specific incidents. The view that the trial should be flexible 

around what is included reflects participants‘ questioning of the principles of trial. This 

reiterates the foundations of a more inquisitorial approach to justice that includes more 

evidence, contextual information surrounding perpetration, as well as an understanding about 

the nature of sexual assault perpetration, particularly in relation to relationship and power 

dynamics. 
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Victim/survivors‘ accounts reflected a preference towards non-adversarial approaches to 

evaluating evidence, which Wexler (2009: 5) describes as including truth-finding as the aim, 

rather than dispute determination, and which are multidisciplinary rather than exclusively 

legal in their approach. The idea of a system based on contest over a method of truth-finding 

was concerning for victim/survivors. Indeed, as was discussed in Chapter 4, having the ‗truth‘ 

recognised was a priority for them entering legal system. According to the Australian Law 

Reform Commission (2000, cited in King et al., 2009) the focus upon winning a dispute ―at 

all costs‖ is said to be unsuitable for legal issues, such as those concerning the family, where 

relationships may be ongoing and where victims may be left out of the process. 

5.3 Voice 

Having their voice heard was a key procedural justice need for victim/survivors in this study. 

Yet the narratives indicated that the role of their voice in establishing fair criminal justice 

procedures was complex. Speaking out about sexual assault has been associated with 

relieving both the personal and political distress of silence and repression (Pennebaker, 1990; 

1993; Herman, 1997). Speaking out about crimes of injustice has facilitated healing amongst 

survivors of war crimes including holocaust survivors and ‗comfort women‘ (Henry, 2005; 

Minow, 1998). In a legal context, providing testimony, under particular circumstances, can 

play an important role in relieving pain and suffering. In the context of victim/survivors of 

sexual violence in wartime, Henry (2005:146) argues that, ―The reconstruction of traumatic 

experiences may... assist in the recovery of empowerment and dignity, while simultaneously 

providing a historical narrative to political violence.‖ This position may well be equally true 

for victim/survivors of sexual assault during peacetime and in the context of seeking legal 

redress through the criminal justice system. This section considers the role of 

victim/survivors‘ voice in criminal justice responses to sexual assault. 

For participants in this research, speaking out about the offence was purposeful and, as has 

been established in past research (Lievore, 2005a), individuals‘ reactions to the story told 

were essential in receiving a worthwhile outcome for victim/survivors. Eliciting positive and 
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constructive responses from others was an important part of speaking out for participants in 

this study. 

I think justice is about, um, being heard and when someone is heard then 

appropriate action being taken. I mean that‘s me saying that succinctly.  

Sarah 

Um, being listened to, being heard. Not just someone smiling and nodding.  

No, no, I feel like I'm being heard. But that's often what happens, is someone 

will smile and nod and agree with someone, but there's no action, appropriate 

action taken after that. So being heard and being respected and being treated 

with dignity, being believed, being supported. 

Candice 

These comments emphasise the purposive nature of speaking out.  Sarah and Candice 

required some reaction from their listener; a demonstration that they had been heard. The 

focus for Sarah and Candice was not limited to speaking but rather being heard by others and, 

in particular, the actions that should follow as a result of disclosing sexual assault. The 

purposes of speaking out given by victim/survivors in this study included: educating others 

about the impact of the offences; emphasising the veracity of the crimes committed against 

them and the dangerousness of the offender; eliciting the empathy and support from family, 

friends and communities; and to initiate action that will hold the offender to account for what 

he/she has done, to punish or rehabilitate the offender, and to prevent further sexual assaults. 

As has been discussed, these goals were often unmet. Instead victim/survivors were 

confronted with negative reactions, inaction and/or required to take part in distressing 

procedures which may not achieve their purpose. These comments stress the importance of 

interpersonal interactions in victim/survivors experiences of voicing the sexual assaults. The 

significance of a receptive audience interaction, particularly from state officials, and a 

response framed around validation, support and vindication were key aspects of worthwhile 

experiences in speaking out. 

More than discussing their experience with others, giving voice to their experiences regularly 

formed a central element of their understanding of criminal justice procedures. In seeking 

justice through a system response, participants in this study advocated for a forum through 
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which they could voice their experience. For many, the most appropriate place for this was a 

courtroom. Many stated that they wanted their ―day in court‖. 

There‘s something really important about having your day in court. 

Penny 

I think I'd like to um, it would be nice to have my day in court, for sure.  To 

sort of say, I suppose to put the perpetrators on trial and to sort of have an 

official outlet for legal punishment to be bestowed upon them for their deeds, 

as it were.   

Xena 

Yeah, I‘m still really angry about that, that festers, it really festers um that I 

didn‘t get my justice; I didn‘t get my day in court.  

Kane 

Having their story heard in a court forum was a priority for victim/survivors in this study, and 

a significant part of what they understood a justice process to involve. When victim/survivors 

in this research expressed a desire for their ‗day in court‘ they were advocating for a forum 

through which they could speak openly about their experiences, in their own words, to a 

receptive audience comprising family, friends and other significant people from their 

community. In the forum they would be supported, validated and vindicated, and, in some 

instances – or in their imaginings of the day in court – the offender would be present, made 

accountable and would receive consequences. Having their ‗day in court‘ meant not only 

speaking out but also being provided an opportunity to formally confront the crimes (and in 

some instances confront their perpetrator directly). In victim/survivors‘ understandings of 

what justice constituted, their right to a day in court represented the cornerstone of the justice 

system. These imaginings were far removed from the realities of an adversarial trial. 

Their aspiration for a ‗day in court‘ was debunked when they learned about what their role 

within a committal hearing and trial would entail. Larcombe (2005: 70) argues that for 

victim/survivors of sexual assault, ―giving evidence is never a simple matter of telling her 

story... whether, and the ways in which, a complainant is able to represent herself as a 

credible witness and an authentic victim are determined by the legal rules, routines and 
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conventions framing the production of evidence and the conduct of the cross-examination.‖ 

Trial processes are notorious for their poor treatment of victim/survivors of sexual assault 

(Easteal, 1998a; Lees, 2002; Orth, 2002; Taylor, 2004a).  Indeed, Herman (2005: 574) has 

argued, ―if one set out intentionally to design a system for provoking symptoms of traumatic 

stress, it might look very much like a court of law.‖ The use of victim/survivors‘ voices in 

witness testimony in sexual assault trials is destructive to individuals, ineffective at assisting 

prosecutions, and far removed from victim/survivors‘ understandings of what a criminal 

justice procedure should involve. 

The few participants in this study who were directly involved in a committal hearing and/or 

trial process found this aspect of the criminal justice process particularly frustrating and 

traumatic. It did not allow victim/survivors to tell their story as a whole or to explain what the 

assault meant to them. Other research, particularly analyses of court narratives, has 

emphasised how victim/survivors‘ stories get reconstructed into a form which supports the 

defence narrative (Rush, 1997; Taylor, 2004a; Young, 1998). Their accounts are discounted 

and discredited by defence during cross-examination; both the type of questions and the way 

that they are asked (including the particular pattern of questioning) place the cause and 

responsibility for the perpetrator‘s behaviour with the victim/survivor (Taylor, 2004a; Young, 

1998).  Similarly, participants in this study who went through a court process found the de-

contextualisation and reworking of their story within the trial and committal to be particularly 

distressing and unjust. Victim/survivors in this study had their voices silenced and their 

experiences undermined.  They also believed that the committal trial focused on irrelevant 

material: Sarah stated she was ―was questioned like crazy on the most bizarre, what I call 

bizarre, subjects‖ and Hannah stated, ―basically for three and a half hours I was questioned on 

the basis of psych notes and stuff that was in there 20 years ago.‖ 

Further to silencing their voice and de-contextualising their experience, all four of the 

victim/survivors in this study who were involved in trials and committal hearings felt they 

were humiliated and the truth of the crimes undermined. 

In the end it was disempowering. In the end I couldn‘t speak my truth. There 

was no space to speak my truth whatsoever. And the words that I had spoken, 
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the contexts were twisted and used to say the opposite to what I meant. So it 

did the opposite, it didn‘t just not enable me to speak my truth, it actually 

spoke lies using my words.  

Hannah 

I don‘t think it was fair that I wasn‘t allowed to have, say that I have sisters, 

because you know really, they were getting me to lie. You know because I was 

withholding the truth and it was all in my statement.  

Felicity  

Here, excluding parts of the context surrounding the sexual assault was perceived by Felicity 

to constitute a lie by omission within the legal system. For Hannah, the narratives formulated 

by the defence in the committal hearing turned her truth into lies. The contextual information 

surrounding the sexual offending was deemed critical by these victim/survivors, yet the court 

processes denied this type of information from being included. 

Given that exposing the truth, often after many years of silence and shame, was a major 

incentive for victim/survivors to engage the system, the reconstruction of their stories into 

‗lies‘ in a formal justice proceeding was highly distressing for them. The four participants in 

this study who experienced cross-examination felt humiliated, degraded and their faith in the 

system‘s capacity to serve justice was restricted.  

The nature of trauma and actually have that used against you. To have 

something that is so traumatic to be turned into weapons against you to 

bludgeon you with. Um, it‘s just awful. 

Hannah 

That was really stressful, going through the court case, again... You know, it 

was that classic thing where I felt really ashamed and really embarrassed and I 

thought everyone was going to think it was my fault.  I thought that people 

would blame me for it.  That I'd really have to sort of work at getting them to 

see that I really hadn't wanted this to happen to me and it was just sort of 

unfortunate.  So, yeah that took about four days and I remember hardly 

sleeping or eating during that period and just hating it. 

Danielle 

Like why traumatise people more, like we had already been through enough.  

And like I said, I would never go through that again and do you know what, I 
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have even said to people, see this thing, I wouldn't recommend it.  So you 

know, I am a person, who does like to stand up for people's rights and I have 

told other people, don't do that, don't put yourself through that, you know.  It is 

not worth it.  It was hugely humiliating. 

Felicity 

The experience described by these participants was of trauma but also of violence – of hate, 

blame, bludgeoning with weapons and humiliation. These experiences of court procedures 

were not far removed from descriptions of feelings surrounding sexual assaults. Just as the 

experiences of victim/survivors in this study affirm, counsellors have emphasised that 

sensitivity, respect and control are important factors in victim/survivors healing process 

(Larcombe, 2005), yet in the criminal justice system their stories are required for evidence, 

their veracity is questioned and they are afforded little (if any) control over the ways in which 

it is used within the legal context. 

In providing their story, victim/survivors emphasised both the purpose of providing testimony 

and the reactions of others as important to the impact it had on them. Rather than as a piece of 

disputed evidence, and limited to answering very specific questions, they wanted it to be 

presented as a whole. Victim/survivors expressed a desire for the broader context within 

which the sexual assaults occurred – such as accounting for social and relationship dynamics 

and seeking victim/survivors‘ experiences – to be included in police and legal processes. 

From a victim/survivor perspective, providing the whole story enables the nature of the 

offending to be captured, and the individual and broader impacts of the crimes to be brought 

together. In addition to providing an opportunity to tell their own stories, victim/survivors 

believed that contextual information would provide for a better investigative process 

compared to the adversarial contest structure. Once again, victim/survivors instead expressed 

a preference for what may be considered a more inclusive or inquisitorial approach to 

procedures of gathering and representing evidence. 

Yeah, getting all the facts from everyone involved. You know the survivor, the 

person whose done it, the family, friends and just making sure you‘re clear 

with all the facts. And then yeah, hearing everyone‘s viewpoint and having 

people that are judging or that are making the decisions if something is right or  
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wrong, they need to be um nonbiased. Not letting any factors getting in the 

way, but taking them all into consideration too. 

Olivia  

And the statement, I still think, why make a statement when they don‘t even 

use it? There is no context going into that court room. They take tit-bits of 

information and present that and people were making judgements about that. I 

don‘t understand why I can‘t go into a court room, it that‘s what I was going to 

do, and read my whole statement out. I read it out or somebody, some 

objective person, reads that statement out and then all aspects of that bar two 

little bits get taken into the court room thereafter and thrashed about. [Then] at 

least they have heard the statement that you have made in the first place. They 

hear the context of what you have put the statement in, because they didn‘t, 

you never heard that and I think that was wrong. 

Felicity 

Once again, how can they adequately assess if all the information is there?  It's 

a bit like unless you've got all the information, how are you going to get a true 

picture?  So you really need, and I think that's one of the things they need to 

work on is that, whoever's doing the assessing needs to have the whole picture.  

Anne 

As demonstrated in the comments above, victim/survivors in this study generally felt that 

providing a broader context about the assaults was important for both investigative and trial 

purposes, and that as much information as possible should be presented in the court. What 

Olivia‘s, Anne‘s and Felicity‘s concerns have in common is for a ‗whole picture‘ to be 

provided for greater consensus or objectivity about the experience. Anne assumes that the 

court is centred on revealing the truth and that providing a more complete picture would 

enable that. More than telling her own story, Olivia emphasises the need for all the 

stakeholders to have their opportunity to present evidence in court.  

This idea of all stakeholders being heard in order to derive a consensus about the ‗truth‘ 

reflects, to some extent, Habermas‘s (1984; 1987) model of ‗communicative morality‘ or 

‗discourse‘ ethics. According to Habermas, a more evolved consensus can be reached through 

the exposition of views, listening to accounts of harm and attempting to justify prejudice. 

Hudson (1998: 250) summarises Habermas‘s approach as,  
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In the dialogic process of defining and legitimating norms, moral judgements 

are reached not by consideration of the impartial voice of – male – judicial 

reason, but by the communication between ‗concrete others‘; between 

participants expressing their viewpoints and needs. The condition for such 

debates to generate normative categories and binding decisions is the ‗ideal 

speech situation‘, the creation of a situation in which all participants can take 

part without constraint or oppression.  

Yet the ability to establish a single ‗truth‘ through discussion, or even to provide an 

environment that can facilitate the process of (empowered) dialogue between parties in the 

first instance is questionable, particularly as it applies to sexual assault. Hudson (1998: 250) 

highlights that Habermas‘s theory has been criticised for neglecting difference and 

presupposing a universal rational consensus or negotiated outcome. There are a number of 

factors that contribute to this. Masculine (hegemonic) discourses have dominated, and 

continue to dominate, understandings of social situations and sexual assault (Walklate, 2004). 

The capacity to create an environment within the legal context that can overcome this is 

questionable.  Indeed, just as the legal system has interconnections with society more 

generally (Naffine, 1990; Smart, 1989), the establishment of an alternative ‗ideal speech 

situation‘ needs also to consider and overcome these influences.  

Another limitation to this process is, as I have addressed elsewhere in this thesis, that sexual 

offenders regularly deny and minimise their crimes, and victim/survivors of sexual assault are 

regularly confronted with disbelief and a lack of support. That is, in instances of sexual 

assault, there are two opposing positions that are difficult to resolve into a transitional truth. A 

further limitation of deriving a consensus of truth is that trauma impacts on memory and so 

the remembered experience of the victim/survivor may differ from other versions of the 

assault. Giddins (1984) argues that there is a need to look for duality rather than dualism. In 

the context of gender and the law, Smart (1989) has argued that rather than deriving at an 

objective or universal truth, greater emphasis needs to be given to the law‘s gendering 

strategies, and the influences of broader power and social structures in these processes. 

Likewise, MacIntyre (1988: 9) has argued,  ―since there are a diversity of traditions of 

enquiry, with histories, there are, so it will turn out, rationalities rather than rationality, just as 

it will also turn out that there are justices rather than justice‖ (cited in Walklate, 2004: 175). 

These positions on gender, power and plurality question the ability to derive at consensus 
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through discussions, and argue instead that there are multiple truths, rationalities and versions 

of justice. Rather than aiming for a single version of the truth derived through a single system, 

it may be more constructive to aim towards providing multiple avenues through which 

victim/survivors‘ are empowered and their voices are privileged. 

In providing their story, victim/survivors emphasised that both providing testimony and the 

reactions of others were important to them. Rather than as a piece of disputed evidence, and 

limited to answering very specific questions, they wanted it to be presented as a whole. 

Overcoming barriers to victims‘ justice needs to be heard and to have the whole context 

considered in court is particularly constrained by the adversarial approach used in Australian 

legal systems. Herman (2005) argues victims need an opportunity to tell their stories in their 

own way, in a setting of their choice whereas the court requires them to respond to a set of 

yes-or-no questions that break down any personal attempt to construct a coherent and 

meaningful narrative. Indeed this style of testimony was experienced by participants in 

committal and trial as particularly distressing and unjust: 

I kind of felt so bludgeoned, bludgeoned into responding yes-no that‘s correct-

that‘s incorrect those sorts of answers, which is what I should- in retrospect I 

see the wisdom in being advised of doing that all along but I think to myself, 

―that‘s not what justice is about justice is not about playing this game where 

you answer in as few words as possible and you don‘t speak the truth you just 

avoid saying anything that could be used in an incriminating way against you, 

you know that‘s not what justice is about.‖ So if anything the experience just 

made me feel even more so that the system is not about justice at all... I can‘t 

see how it‘s about justice for anyone going through a cross-examination like 

that. 

Hannah 

The lack of context, the exclusion of information critical to forming an understanding of the 

nature of the sexual offending, and the breaking down of victim/survivors‘ experiences was 

unhelpful and traumatic to participants in this research. Voicing their truths was fundamental 

to their understanding of a justice process and in court their own voices were used to 

undermine their account. 
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Further, as was discussed in Chapter 4, the adversarial trial has been criticised for its focus on 

proof and credibility rather than truth (Moisidis, 2008; Taylor, 2004a). It has also been 

criticised for elevating the interests of the legal parties and destroying the opposition‘s case 

over the need  or desire to find the truth or to secure justice more broadly (Auld, 2001; Streir, 

1994; King et al., 2009). However, having the right to defend against accusations is a 

fundamental aspect of due process in an adversarial process. The inclusion of extra 

information and the introduction of expert and character witnesses threaten this because their 

purpose is to present direct challenges to the conduct and tactics of the accused (Mosteller, 

1999; Raitt, 2010). 

The manner in which sexual assault trials are run does not use victim/survivors‘ testimony 

constructively in a way to establish guilt (sexual assault having lowest conviction rates and 

highest rates of appeal compared to any other serious crime) and instead is effective in 

preventing conviction. At the same time the victim/survivor‘s experience is, most often, 

traumatic. There are tensions in developing criminal law and its application in a way that 

reflects fair procedures and promotes justice not only for the accused but also 

victim/survivors and the State. 

Participants in this research advocated for a more inclusive approach to evidence, to be able to 

provide the full context and offending circumstances, to be given the opportunity to voice 

their story, highlight the impacts of the assaults, and to expose the truth of the sexual 

offending. Including these aspects in the current criminal justice process is however, 

restricted. The admissibility of evidence is governed by legal rules and much of the contextual 

information requested of participants would be considered hearsay, rumour or irrelevant. In 

order to respond to the request of victim/survivors‘ contextual information to be included, a 

shift in philosophical approach, legal rules and procedural operations would be required. 

While the adversarial system has remained largely inflexible on the prospect of introducing 

more and different types of evidence, and different methods of including victim/survivor 

testimony, other procedures have done so. This includes compensation schemes, civil 

litigation, European inquisitorial systems and specific redress schemes. 



A fair way to go 

187 

King et al. (2009: 2) suggests that volumes of literature compare the adversarial system, often 

unfavourably, with European inquisitorial systems that are regarded as less confrontational, 

expensive and harmful to the parties.  Likewise, Wexler (2009: 13) has advocated for the use 

of non-adversarial systems to respond to a range of crimes: 

The justice system exists to serve the community. It is part of the community 

and it is important that it retains the confidence of the community.  At the 

broadest level the purposes of the justice system are to administer justice 

according to law, to resolve disputes, to provide for community safety and 

good order, to protect the rights of individuals and to promote the 

rehabilitation of offenders.  

Wexler has raised the philosophical underpinnings of the criminal justice system, in particular 

its ties with the community, to argue for procedures that extend beyond traditional adversarial 

processing of cases.  In advocating for a more inquisitorial approach to child sexual abuse 

cases in New South Wales, Cossins (2006a, 2006b) has questioned the interpretation of the 

right to a fair trial as defaulting to the rights of the accused over the rights of the community. 

Cossins has argued that to overcome substantive restrictions governing the concept of due 

processes, greater recognition in its interpretation of the right to a fair trial needs to be 

afforded to the community, rather than defaulting only to the needs of the accused. One 

avenue to achieve this, according to Cossins (2006b), is to introduce a more inquisitorial-style 

approach to criminal procedures. These arguments are also relevant to sexual assault 

involving adult victim/survivors and resonates with the ‗solutions‘ provided by participants in 

this research. Indeed, changes to a fair trial and introduction of a more inquisitorial approach 

to trial would give greater capacity to explore contextual information, the power dynamics 

that underpin sexual offending, and to include other types of evidence such as expert 

testimony. Where the legal system is demonstrably ineffective at prosecuting, such as in 

sexual assault cases, then an argument for major innovative procedural changes is compelling. 

Providing a more inclusive approach to representing evidence in court together with the use of 

specialised knowledge about the nature of sexual assault and offending may provide a means 

to overcome significant evidential burdens faced by cases of sexual assault. This approach 

would also allow a more positive and empowering experience for individual victim/survivors, 

meeting the symbolic function of their ‗day in court‘. The environment would help to provide 



Components of procedural justice 

188 

a context that can ensure positive outcomes for victim/survivors within current criminal 

justice system procedures. Rather than undermining a fair process, establishing ways to 

include victim/survivors‘ stories requires a re-conceptualisation of what fair processes involve 

and an extension of the definition of due process beyond its application to the accused and to 

the victim/survivors and to the community that the criminal justice system serves. 

Given the disjuncture between victim/survivors‘ goals of speaking out and the reality of the 

criminal justice processes, some participants went through other measures to be heard. This 

included speak-outs, publishing a book and writing a letter to the perpetrator. One participant 

was involved in a ‗speak-out‘ that enabled her to publically disclose her experience of 

childhood sexual abuse. 

When I spoke out about it, you kind of get some sort of validation.  Even if it's 

not other people saying, "Yes, that's happened to me as well" which actually I 

did get from a lot of people and it was quite overwhelming, but even if it's not 

that, it's a sense of "Oh my God, I feel for you".  You get that empathy 

immediately and the people who also think "That's wrong and that's a horrible 

thing to have happened to you" and it's some kind of, you know, 

understanding. So I don't know what it is that takes all that, a lot of the 

negative power out of it, but there's something that happens about speaking 

frankly about it. 

Michelle 

Feminist organised speak-outs, such as the event Michelle participated in, were organised to 

offer women an opportunity to talk openly about their vicitmisation in a supportive 

environment and to contribute to awareness-raising about issues of sexual assault and other 

forms of violence against women. The speak-out provided the space for victim/survivor-

controlled story-telling, and for eliciting support and compassion from other victim/survivors 

who witnessed the disclosures. This also enabled Michelle to connect her personal experience 

with a wider political movement aimed at improving the position of women within society as 

well as social and legal responses to sexual assault. 

It was just a really nice feeling to be able to share that and to be able to feel 

that what I'd been involved with, which was this sort of new movement, this 

group, had given me the strength to get up and do something that I never 

would have done before, ever.  And that I mean you feel better from the next 
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day.  From that moment I felt stronger and it gave me the courage to talk to my 

brothers about it, to talk to my family about it.  I don't know whether I ever 

would have spoken to my family about it. 

Michelle 

Michelle‘s experience emphasises that an actively supportive and reaffirming audience 

provided her with strength, empowerment and the confidence to continue to voice their 

experiences. Voicing her experience together and with the support of others was fundamental 

in facilitating her discussions with her perpetrators (brothers) and her family about the abuse. 

Another participant published a book about her experience. 

It frees me now to do other things like publish my book which would 

hopefully provide something the system couldn‘t provide like speaking my 

truth, facing my fear and you know facing the fear of being killed if I told 

anyone, so making it public and putting it into a bigger broader public context, 

empowerment, all of those kinds of things. I think that there are other things 

that I can do that are much more constructive and much more able to achieve 

those goals than the legal process... I guess it‘s just made me realise I need to 

do other things than to go through the legal system to achieve. 

Hannah 

One victim/survivor wrote a letter demanding answers from her abusive uncle. 

He actually got frightened of legal action and of me making an even bigger 

scene, when I wrote a letter to him, I asked some questions and wanted an 

apology and stuff, he answered my questions untruthfully... And when I didn't 

accept that letter, I wrote another one, saying no, I want truthful answers and I 

don't just want a placating letter, then he actually left the country.  He skipped 

the country and was flying back to [country].  So, in that way, I felt like I got 

my power back.  Finally after 20 years and so my nightmare stopped, or 

changed from being me chased to me stopping and fighting.  So that was a 

huge thing for me. 

Candice 

These strategies demonstrate how some victim/survivors actively seek other measures to tell 

their stories – to be heard, to get support, to regain power and to take control of their 

experience. In these instances, victim/survivors were better able to control how their 
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experience was told and to use their own narrative to express their experiences, needs and 

desires. 

The experience of making a police statement also offered some victim/survivors a chance to 

provide their story in a formal justice system context; however, their stories were constrained 

by the emphasis on detail, evidence and chronology of events. Some victim/survivors stated 

that through providing a statement to the police they felt a degree of achievement or 

empowerment; nonetheless, all victim/survivors experienced a level of difficulty and trauma 

in providing descriptions of the assaults, and this was a significant barrier.  

You know, when you are sitting there, just discussing really personal things to 

a man. Yeah, he was lovely, he was a very nice police man, but you know, it 

was pretty embarrassing for me. So I didn‘t like that [making a statement] too 

much.  

Felicity 

I gave him a couple of gory details of my sexual assault and the domestic 

violence situation and that was very traumatic for me, it was like I went all the 

way back again, you know, back to square one.  

Brenda 

I have gone as far as making a police statement. I have asked that that was 

stopped because I was not in a good place to go on with it.  

Rose 

The participants above suggest that the distress was sometimes to the extent that they couldn‘t 

always continue the statement (Rose) or felt that it had set-back their period of recovery 

(Brenda). This finding supports previous research that has shown that intrusive questioning is 

one of the major causes of re-traumatisation for victim/survivors of sexual assault in police 

interviews (Maier, 2008), whereas a more self-determined narrative can be empowering 

(Renzetti, 1997).  

In providing a statement or testimony, the audience was important to the victim/survivors. 

This included the gender of the police officer. Requests for a particular gender of police 

officer need to be taken on board to reduce the embarrassment endured by victim/survivors, 
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such is evidenced in Felicity‘s comment above. The request for a specifically gendered officer 

also featured in other participants‘ narratives. For example, Evan stated, ―I didn‘t want to go 

to a male and talk about it because it was a male that abused me.‖ Although, as shown below, 

he did in fact have a positive experience providing a statement to a male officer. The practice 

of providing gender-specific police officers is well established, and included in police 

protocols, yet as these examples demonstrate, practical and resource constraints continue to 

limit the guarantee of a female officer‘s availability. 

Victim/survivors‘ narratives established that for those who had a positive experience with the 

interview-taking process, it was the interaction with the police rather than the content of the 

statement itself that provided a level of accomplishment. 

The guy who took my statement there, was just marvellous, like they were – 

just made me feel really comfortable and yeah, I talked about everything. 

Evan 

It was compassionate, I‘m thinking with the police. Um, compassionate, also 

clearly outlining to me what cost it would be to me too. Yeah, so I actually 

came away from that thinking, I‘ve been heard and also I have understood 

what will be required of me.  

Rose 

I‘m really surprised and impressed with the compassion that I‘m actually 

getting, um, by this particular police officer. Yeah, I feel like I‘m – I don‘t 

know if he understands me, because I haven‘t really disclosed much, but I just 

feel a connection.  I think just because there‘s compassion in his voice, do you 

know what I mean. It‘s not about him getting ticks because he‘s solving a case 

or gunna charge somebody. I feel, yeah, ah, I don‘t know what words to use 

but um. I think it‘s important for me to feel a connection, that this man has 

com- it‘s not about compassion, but just understanding and to have patience 

and, yeah, especially what I have to disclose and the situation I‘m in.  

Brenda 

The emphasis in the participants‘ narratives is that of the importance of interaction with the 

individual police officer. Victim/survivors‘ narratives suggested that by providing sensitive 

and compassionate responses, police members were able to counter-balance, to some extent, 

the intrusive nature of the statement-taking, which has been identified to be a major cause of 
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the re-victimisation of victim/survivors of sexual assault during interviewing (Maier, 2008). 

These accounts establish that the demeanour of the police was important (compassion, caring, 

understanding, patience, information, honesty, attention all seem to be implied by the 

statements above) yet this did not necessarily negate the trauma of providing the details of the 

sexual assaults themselves, as was demonstrated  in participants‘ earlier quotes that providing 

details ―was very traumatic‖ (Brenda) and ―pretty embarrassing for me‖ (Felicity). 

In cases where the victim felt that the police believed them and were respectful and 

supportive, victim/survivors were likely to derive a positive experience out of the statement-

taking process despite the associated trauma of recounting the details of the assault(s). As 

such these findings suggest that it was the interactional effect not just of being heard, but the 

nature of the perceived reaction – the way they were listened and responded to – in the 

statement-taking process that was most important to victim/survivors‘ sense of justice, where 

as providing the details of the assaults had a negative impact. Researchers have suggested that 

police officers need to be respectful, show regard, empathy and concern for victim/survivors 

and conduct themselves in a professional and non-judgmental manner (Burgess and 

Hazelwood, 1995; Temkin, 1999). Based on interviews with victim/survivors of rape in New 

Zealand, Jordan (2001: 110) found that what mattered most to victim/survivors were police 

characteristics reflecting a care and professionalism underpinned by respect for and belief in 

them. 

Indeed for victim/survivors in this research, the value in speaking out was regularly tied to the 

purposes of recognition, validation and support. Speaking out was also a means to transfer 

responsibility back to the perpetrator and accountability for responding to an authority. Police 

were considered by victim/survivors to be representatives of the system and as an authority 

within it; they played a significant part in providing recognition and validation to 

victim/survivors.  Interpersonal interactions with the police officers during statement taking 

were overwhelmingly described as positive by victim/survivors in this study. However, 

Australian and international research has shown that this is not a universal experience. Similar 

to the present study, Jordan (2004) who found that in her research involving interviews of 

victim/survivors of serial rapist Melcolm Rewa in New Zealand (which I have referred to 
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earlier in this chapter), most of the women felt believed and supported by police, however two 

women experienced disbelief by police about their allegations, and others reported 

discomfort, inconsistency and that their experiences were trivialised. Monroe et al. (2005) 

found that almost half of their sample of 40 participants from the United States who reported 

to the police reported dissatisfaction with police interviews. Likewise, negative interactions 

with prosecutors have also commonly been experienced (Frazier and Haney, 1996; Konradi, 

1996; Koss and Achilles, 2008). As I have discussed earlier, while victim/survivors often had 

positive interactions with the specialist officer involved in their case, this was not experienced 

with non-specialist officers or around decisions not to proceed with their case. The 

significance of positive police and prosecution interactions to victim/survivors feelings of fair 

treatment, justice and healing emphasises the need to ensure police and prosecution are 

sensitive to victim/survivors‘ needs for belief and validation. Indeed, belief and validation are 

key needs for victim/survivors that should be built into standard procedures. This includes 

supporting rather than undermining their accounts; an aspect that is in conflict with 

adversarial processes.  

Victim/survivors suggested that being afforded an opportunity to tell their story was central to 

criminal justice proceedings. Participants believed that telling their story not only provided 

them with a chance to be heard and for their experience to be personally validated, but also to 

educate others about sexual assault and to elicit appropriate responses (such as holding the 

perpetrator to account and taking measures to prevent further offending) from State 

authorities. Criminal justice processes that were considered particularly problematic were 

those with a focus on detail rather than the impact on the victim and legal rules rather than 

social the context of the assault. Not only were current legal practices personally damaging, 

they were viewed as counterproductive to their perceptions of the purpose of prosecution (that 

is a focus on ‗truth‘ rather than ‗proof‘) and the administration of the law. Victim/survivors‘ 

narratives demonstrate the importance of using their stories respectfully and constructively 

and to ensure that as a result of speaking out, their sexual assault will be addressed rather than 

challenged.  
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5.4 Control and decision-making power 

As discussed earlier in this thesis, sexual offences are processed by the criminal justice 

system as harms against the State, not against individual victim/survivors. As such, 

victim/survivors have limited control over the progression of their case and do not have the 

power to make decisions relating to their case within the criminal justice system. In her 

interviews with victims of serious crimes, Herman (2005: 581) found: 

For those who sought redress in the criminal justice system, the single greatest 

shock was the discovery of just how little they mattered. Because the crimes 

had had such a profound impact on their lives, the victims often naively 

expected their interests to be of major concern to the authorities. 

Participants in this study, in line with past research (Herman, 2005; Koss, 2006; Burman, 

2007), were shocked and concerned when they realised that their interests were not a priority 

to the system and that they lacked control over critical decisions, including whether and how 

their case is pursued. Indeed, researchers have argued that regaining a sense of control over 

one‘s life following sexual assault is integral to beginning the healing process (Lebowitz, 

Harvey and Herman, 1993).  Herman (1997: 159) argues that ―the guiding principle of 

recovery is to restore power and control to the survivor.‖ The loss of control that comes with 

reporting the crime to police may be contrary to individual healing needs. Involvement in the 

criminal justice system was life-altering to the victim/survivors in this research; for example, 

many spoke about their lives or recovery ―being put on hold‖. Losing control over the case 

was a disincentive for some in reporting to the police, even in instances where police 

demonstrated to victim/survivors a commitment to pursuing the case. In this research, the lack 

of status, power and control over the process that came with reporting the crimes was a 

significant barrier to victim/survivors wanting to engage the system and a significant 

disincentive to reporting if something happened again. 

In actually initiating that police statement, once it gets in the process I felt 

[that] I was handing over a lot of control to them. And basically, they wanted 

me to follow through with it.  It was sort of like, well we‘re going to do all this 

work for you.  You know, if you go and pull out, this is your credibility at 

stake, and I found that difficult to handle.  

Rose 
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We were advised that if we made a statement, then the police, [sic] if there was 

enough evidence as they believed in the statement that they would charge him.  

And I kind of thought that that was a bit unfair, because you know I really only 

just wanted them to know that there was a man out there with his problem and 

how they could protect other people.   

Felicity 

These comments demonstrate the conditional responses provided by police and reiterate the 

risk in losing control felt by participants in making an official statement to police. Participants 

felt that they should be included in the decision-making process about whether or not to 

progress their case. Yet, decision-making about pursuing a particular case is ultimately at the 

discretion of police or prosecution service. In some jurisdictions, cases of intimate partner 

violence, police may be compelled to make an arrest through mandatory and pro-arrest 

policies.  As discussed earlier, these policies have been criticised for taking agency away from 

victim/survivors (McFarlane, Wilson, Lemmey, and Malecha, 2000; Miller and Krull, 1997; 

Morley and Mullender, 1992). More specifically, in instances of sexual assault, Victoria 

Police members have the authority to decide to continue the case irrespective of the individual 

victim/survivor‘s desires, if it is deemed ―desirable to continue in the public interest‖ 

(Victoria Police, 2005: 26). Such a policy reiterates that a lack of victim/survivor control over 

their case is integrated into current policies governing responses to sexual assault. 

Victim/survivors generally felt their control over the case further declined – together with 

their faith in the system – as it proceeded through the various stages of the criminal justice 

system. This is in part attributable to the limitations of the substantive law and its procedures. 

Indeed, Raitt (2010: 267) has highlighted that the introduction of various documents, official 

guidelines and protocols giving reference to victims‘ ‗rights‘ has not meant that these are 

substantive, enforceable or otherwise meaningful to rape victims. Raitt argues that, ―on the 

contrary they may foretell profound disappointment and confusion once such complainants 

discover their ‗rights‘ in a rape trial‖ (p.267).  Indeed, there are major restrictions in the 

translation of victim rights into a process that is governed by concepts of due process as it 

applies to accused persons in a system that does not recognise victim/survivors much beyond 

a witness. As outlined earlier in this chapter, in Victoria, while victim/survivors are provided 

a specialist police response by Sexual Offences and Child Abuse Unit (or, more recently 
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introduced Sexual Offences and Child Abuse Investigation Teams – SOCITS), this sort of 

representation is removed as the case moves to investigation (in cases that have been 

processed by a SOCAU) or onto the Department of Public Prosecutions (in cases processed 

by SOCITS). So, for example, while the Victorian Police Code of Practice (Victoria Police, 

2005:4) emphasizes that, ―the fundamental principle underlying this service is that the victim 

is the number one priority,‖ such priorities are not included at other stages of the criminal 

justice process.
1
 The extent to which victim/survivors can remain supported and represented 

is restricted by protocols, laws and regulations that do not enable representation and support 

to continue. The findings of this study suggest that victim/survivors‘ criminal justice needs 

would benefit from having representation throughout the criminal justice process, including at 

committal and trial.  

The feeling of lack of control was exacerbated for victim/survivors by the actuality that they 

were not afforded an advocate and that decisions were not being made with consideration to 

their best interests. Generally, victim/survivors were frustrated with the limits placed on their 

decision-making capacity, given the significant implications of involvement in the criminal 

justice system on their lives. More than a lack of decision-making power, participants were 

frustrated that they did not have a representative advocating their specific interests. One 

participant who was sexually assaulted over 20 years ago recalled having no sense of control 

over her case from the beginning. 

So it all just took off out of my control.  So in terms of what I thought might 

happen at the end of it I think that all I looked for once it had gotten under way 

was for it to finish.  Um because I had no sense that I had any control over the 

matter or any say in how or what happened.  So I just hoped for it to finish.  

Josie 

Sexual assault is associated with a lack of power and control and these dynamics were 

reproduced in Josie‘s experience of the criminal justice process. Josie was drawn into criminal 

justice processes that were distressing and traumatising and over which she had no control. 

                                                           
1
 Notably Victoria Police Code of Practice (2005: 4) also includes other priorities and functions that may well 

conflict with ensuring some victim/survivors remain the ―number one priority.‖ For example, the Code lists as 

the number one function of the police in cases of sexual assault is to, ―establish whether a crime has been 

committed and to gather any evidence that may exist.‖  
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Josie‘s experience reiterates the need to empower victim/survivors in the aftermath of the 

crimes and to give priority to their personal needs, including their safety and healing, which is 

often contrary to the justice process. 

Just as Josie felt frustration with the case proceeding without her control to stop it (indeed, no 

one had discussed with her the possibility of withdrawal), frustration was regularly felt by 

victim/survivors wanting their cases to proceed yet not being able to make the decision to 

pursue it. As discussed earlier, research demonstrates that most cases reported to the police do 

not proceed further (Fitzgerald, 2006; Heenan and Murray, 2006). Even when withdrawals are 

initiated by victim/survivors, questions have been raised as to whether this is more a 

reflection of negative interactions with police or pressure not to proceed more so than a desire 

for the case not to be pursued (Heenan and Murray, 2006; Lievore, 2005b; Jordan, 2004b). 

Victim/survivors have a stake in reporting crimes and being involved in the legal system. 

Transferring control to officials did not necessarily meet with their individual justice needs or 

purpose in seeking a criminal justice response. Those seeking more out of the system than to 

personally contact the police were, not surprisingly, frustrated that doing more was not their 

choice. The fact that a high proportion of cases do not proceed suggests that a significant 

proportion of victim/survivors who have come forward will have unfulfilled justice needs 

Victim/survivors in this study differed as to the extent to which they wanted to be involved in 

the process – some wanted to have little involvement while others wanted to play a central 

role in the official procedures.  Irrespective of the level of involvement they wanted, most (all 

except for one of the victim/survivors whose crimes were reported to police) found that they 

were largely excluded from the process, were not consulted on their case progress and not 

able to fully contribute in a way that they believed would be helpful for prosecuting the case. 

For example, when charging her husband for possessing illegal pornographic images, the 

police made no contact with Anne. 

And at no stage of any of the process of this thing have they even attempted to 

speak to, like myself, his ex-wife to see if there's anything in his past or 

anything and I just find that is just ludicrous, because how is that getting a 

clear picture?  

Anne 
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Anne‘s comment reiterates again the need for information to be provided to victim/survivors 

about their expectations of their role in the process and the need to keep victim/survivors 

informed about the case and its progress.  Exclusion denied victim/survivors the opportunity 

to contribute and assist with the investigation, and especially of feeling that their victimisation 

experience mattered to the authorities. Raitt (2010: 268) has similarly argued that alienation 

of victim/survivors from the legal process reduces the possibility of securing the best 

evidence from them. Anne was privy to further crimes committed by her husband that were 

not known, nor investigated by the police. In some instances participants felt that their safety 

was jeopardised by not being informed, for instance, when their perpetrator would be 

contacted for interview or when an appeal was made.  

Strong advocacy and representation were more important to victim/survivors than the ability 

to have personal decision-making power. Indeed, as much as participants desired control over 

ensuring that their case would proceed, decision-making power was identified as a potential 

burden of responsibility, and something that individual victim/survivors may not have the 

confidence or expertise to undertake. For instance, although participants wanted their 

perpetrators to receive consequences for the crimes, no participants expressed a desire to be 

personally responsible for assigning a particular sentence to their perpetrator(s).  

Rather, the responsibility of decision-making was burdensome to victim/survivors who were 

not informed about, nor equipped for, the demands of the legal system. The limited response 

options and punitive nature of the system placed victim/survivors in a position where they 

could not feel comfortable about determining the outcomes and as such victim/survivors 

emphasised the importance of professional representation and advocacy. Wemmers (1996: 

202) has similarly argued that victims desire to be recognised in the criminal justice system 

but not to gain decision-making power.  Similar findings to this study were revealed in the 

Victims of Crime ACT (2009) crime victimisation research. Interviews with seven victims of 

crime revealed that all expressed a preference for decision-making power to remain with the 

police, prosecution and judiciary.  The tension here is the desire for their wishes to be 

represented by the decision-makers within the constraints of the criminal justice system. 

These comments raise concerns about the role and the limits of the role of victim/survivors in 
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criminal justice processes, and in particular the extent to which their needs have been 

established and their best interests are being represented. 

Reliance on professionals for representation and advocacy is important for victim/survivors to 

establish faith in the system, as it demonstrates a commitment to dealing with their 

victimisation. Past research has found that the representativeness of all parties concerned 

enhances feelings of procedural justice (Leventhal, 1980; Orth, 2002). Strong advocacy and 

the idea that the decisions made were in their best interest and the interest of the community 

(for example, by protecting them against the perpetrator) were received positively by 

victim/survivors in this study. However, as discussed previously, more frequently the 

decisions simply reflected disregard for the victim/survivor (for example, Helen stated that, ―I 

felt really angry that he [the prosecutor] made these decisions based on assumptions about me 

without even talking to me about it or checking with me about it‖). Likewise, Brenda was 

excluded from negotiations.  

I don't know what went on in there, so they were trying to wheel and deal, the 

solicitors were trying to wheel and deal, but possibly I should have been able 

to hear what was going on in there, I think. You know, I didn't know what was 

going on and what was being said. So that probably needs to be looked at, I 

think that I should be able to hear the conversation.  

Brenda 

Brenda‘s experience illustrates how important decisions that impacted on her life were made 

without her knowledge, input or consultation through lawyer negotiations. The lack of 

involvement was counter to their understanding of their rights and needs as victims of serious 

crimes. Strong advocacy and representation was more important to victim/survivors than 

gaining personal decision-making power. Indeed, victim/survivors particularly wanted an 

expert on their side and were particularly frustrated with the exclusive conditions of their 

involvement in the criminal justice system. Together these findings on the issue of control 

emphasise that while being included more directly in the process was important to 

victim/survivors in this study, some did not want to be involved in the legal procedures 

directly. Rather they desired to have their voice represented through strong advocacy and 

representation throughout their engagement with the system.  
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In contrast to others‘ experience, Danielle experienced strong advocacy from the public 

prosecutor and this provided her with a sense of empowerment and accomplishment. 

I was very lucky actually, because the person who'd been sent to represent me 

– he was about 55 or 60 – and I remember looking at him and thinking, great 

they've sent along this old codger, whereas like this guy, who was like 25 had 

this young lawyer and I remember thinking "Oh great, I get the old dude and 

he gets the young lawyer, you know this young lawyer is just gunna tear 

through me". But in actual fact, and now it makes perfect sense, this older 

solicitor or barrister had so much experience in dealing with the court and with 

dealing with people and dealing with situations that he just shot this guy down 

and this guy's lawyer down any time they sort of said anything to me or 

whatever. So I remember just thinking within a very short period of time, "This 

is good. I've got the right guy on my side. He's got the knowledge and 

experience to help me get through this" and that felt really good. 

Danielle 

Danielle‘s experience emphasises that there is a capacity for public prosecutors to 

demonstrate strong advocacy for an individual victim/survivor through legal proceedings, and 

to counteract, to some extent, the largely traumatic experience of giving witness evidence in 

trial. Consultation with the victim, involvement and demonstration of strong commitment to 

the case helps victim/survivors establish a sense of status and worth, and provides them with 

faith that they are truly being represented. While this may well have been felt by Danielle, 

representation nonetheless was of the State not her personally. Strong representation was a bi-

product rather than an instituted right. As others have outlined (Jackson and Hancock, 2006; 

Marshall, 1984; Raitt, 2010) the prosecution has a constitutional duty to act independently of 

any other people (including victim/survivors) and to prosecute only where it has been 

determined to be in the public interest to do so. What is at issue here is that, in its present 

state, the law does not allow for victim/survivors to be represented, and does not ensure that a 

strong advocate is assigned to the case. 

There have been examples in the United Kingdom and Europe of victim-lawyers being 

introduced into adversarial system, with the effect of improving both the evidence provided 

and the overall experiences of victim/survivors in trials.  For example Bacik et al. (1998: 17) 

state that, ―A highly significant relationship was found to exist between having a lawyer, and 

overall satisfaction with the trial process. The presence of a victim‘s lawyer also had a highly 
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significant effect on victims‘ level of confidence when giving evidence, and meant that the 

hostility rating for the defence lawyer was much lower‖ (cited in Raitt, 2010: 270).  In a 

review of independent legal representation for victims in adversarial procedures, Raitt (2010: 

268) argues, that ―[independent legal representation], if available from the point of reporting 

until the conclusion of the case, could make the single most significant contribution to the 

ability of rape complainants to withstand the legal process and give their best evidence at 

trial.‖  While this may appear to clash with accepted theoretical readings of due process, 

introducing representation does not necessarily undermine due process for those accused 

(Young, 2005; Mosteller, 1999). Indeed, this could enhance the experience of 

victim/survivors and advance prosecution rates – two aspects that have been identified as 

critical to advancing criminal justice in instances of sexual assault.  

Ensuring that the system is transparent about, and accountable for, decisions not to proceed 

was requested by victim/survivors.  They wanted to be kept informed about their case, to have 

their needs respected and their interests represented, and for community safety to be 

prioritised. They also wanted to have an opportunity to define their own ‗interests‘ – rather 

than have them assumed.  In this way, system accountability to victim/survivors (and 

communities) may be more helpful than requesting that victim/survivors become more 

involved in legal procedures or to be delegated with decision-making power over their case.  

As it stands, however, victim/survivors have little status within the system and their needs 

(although increasingly recognised) are not prioritised. Substantive law restricts stipulated 

rights from being realised; they do not have access to an official system representative such as 

their own legal counsel; and there is little system accountability for the impact that its 

processes have on them. What is needed from a victim/survivor point of view is a 

reconfiguration of the notion of crimes against the State and a greater commitment to 

representing their interests. Without control over the case or an ability to make decisions 

relating to its processing, greater accountability needs to be afforded to the State for the 

impact that the criminal justice system has on victim/survivors for the State‘s failure to 

respond to sexual offending. 
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5.5 Settings, symbolism and ritual in court procedures 

The previous sections in this chapter focused on various procedural elements that were 

necessary to fair and just processes from the perspective of participants in this research. Other 

important dimensions of procedures in shaping experiences of justice for the participants in 

this study were the physical settings, and various ritualistic, ceremonial and symbolic aspects 

of courts within which key justice procedures took place.  In addition to substantive outcomes 

– a verdict, a sentence or an award of crimes compensation – many victim/survivors in this 

study emphasised the relevance of the ritual and ceremony of criminal justice procedures 

surrounding the delivery of outcomes. This section considers the significance of symbols and 

the role of rituals and ceremony in criminal justice procedures as they featured in 

victim/survivors‘ understandings of achieving justice through system responses. In it, I draw 

on literature about court settings, symbols and rituals together with the narratives of 

participants who experienced court procedures to consider these aspects of court procedures 

that were significant to the victim/survivors‘ understandings of justice. In this section, I will 

consider the relevance of settings and rituals across jurisdictions, specifically: two sentencing 

hearings, several crimes compensation claims, a committal mention, a committal hearing, 

trials and the delivery of two jury verdicts. This variety reflects the range of court procedures 

that the participants in the study experienced. The scope allows for a broad exploration the 

different ways that ritual was used in developing a meaningful sense of justice (or injustice) 

for victim/survivors. This approach also enables issues to be identified that would not arise if 

the comparisons were limited to a single type of court process (Tait, 2001). 

5.5.1 Court spaces 

Court settings had an impact on participants‘ experiences of justice. As I established in 

Chapter 4, courts were identified by victim/survivors in this study as the key place for ‗doing 

justice‘.  Court settings that victim/survivors attended were not uniform, rather the type of 

court setting varied significantly and was dependent upon the court that their matter was 

assigned to, the particular location of the court, and the year in which their case was heard (as 

courts have relocated overtime into different buildings). In Victoria three main courts are used 

for processing various matters involving adult survivors of sexual assault: Magistrates‘ Court, 

County Court and the Supreme Court. Participants in this research experienced all three of 
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these court settings in their various pursuits of justice. Victim/survivors went to the 

Magistrates‘ Courts to for the processing of crimes compensation, intervention orders and 

court hearings. Trials, sentencing hearings and appeals were heard in the County Court and 

Supreme Court.  

These court settings have diverse architectures – the Supreme Court is located in a building 

established in 1884, which reflects the grand, elaborate Victorian architecture of State 

buildings of that era. The County Court is modern, spacious, light-filled and contains various 

abstract representations of justice. The court has many rooms that are available for private 

hire. Magistrates are located in various settings throughout Victoria some of which are 

modern and some older. While the court buildings differ significantly in terms of their 

architecture and period of establishment, they all have a number of features in common: the 

courts are civic spaces and are open to the public; they contain markings of coats of arms, 

which are used as a sign of identification, authority and exclusivity (for example, permission 

to use a Coat of Arms must be sought by the relevant authority); and regularly have a 

representation of the lady of justice, balancing the scales of truth and fairness. These settings 

impacted upon victim/survivors‘ experiences of court. 

The subjective meanings of court spaces were evident in the participants‘ accounts of the 

court experience. The spaces had an emotional effect on the victim/survivors who entered 

courts – to give testimony, to request compensation, to witness a sentence hearing or hear a 

jury verdict. The physicality of the courts played a significant role in some victim/survivors‘ 

experiences of the criminal justice process. For example, participants variously described 

courts as ―intimidating‖, ―foreign‖, ―beautiful‖ and ―for criminals.‖ Courts‘ physical space 

can be understood as embodying social meaning of space and an expressive meaning of 

architecture (Goodsell, 1988: 8). Tait (2001: 201) highlights that courts are interpreted in a 

range of ways, including as authoritarian or democratic, embodiments of ancient tradition or 

exemplars of popular sovereignty. Lasswell and Fox (1970) stress that the architecture of 

public buildings including courts can be argued to contain a ―signature of power.‖ Goodsell 

(1988: 10) describes these spaces as having an overriding presence of current polity, 

corresponding with and legitimised by the present government. As has been established in 
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Chapter 4, the role of the state in legitimising experiences of sexual assault was a key aspect 

of justice for many participants in this study. According to these various interpretations of 

court buildings, state power and authority is encapsulated symbolically within the spaces 

through which justice is performed: the courts.
2
 

It was clear in the participants‘ narratives that the setting in which procedures relating to their 

cases took place had an impression on them. Marjorie was particularly taken with the history 

of the court building in which her hearing was processed. 

I get inside this building and I thought, ―What a beautiful building‖, you know, 

you look around; you look at the ceiling and everything. 

Marjorie 

Since the hearing was an important occasion in her personal life history, Marjorie took in her 

surrounds. Her experience was a marking of history in her own life, and also in the history of 

the court; her case was a landmark case that won her awards that had never before been 

received by a victim/survivor of sexual assault in such circumstances. Indeed the architecture 

of courtroom buildings has been said to have connotations of historic authority bound by legal 

tradition. Goodsell (1988: 10) emphasizes that location, design and layout have received the 

state‘s imprimatur, and that ideas of authority and status are endorsed by the accepted state 

regime and values. They are spaces wherein matters of great moment occur. These sentiments 

were reflected in Marjorie‘s recount of her hearing. Representations of state authority, 

recognition and progress within an historic institution facilitated her sense of achieving 

justice. It is clear that the setting had a powerful effect on Marjorie that may not have been 

present if her case was to have taken place in a less formal building that did not have the 

symbols of Australian legal history, sovereign and grandeur. 

The traditions of doing law combined with progress described by Marjorie reflect the impact 

of ritual according to Goodsell (1989: 162) that both carry forward past traditions and shape 

                                                           
2
 Symbols have been defined by Goodsell (1988: 25) as ―something that stands for something else.‖ Symbols 

suggest and represent indirect meaning and have an emotional effect; it stands quite apart from the manifest 

message or instrumental meaning of the symbol itself. 
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current culture. From Marjorie‘s perspective the decision resulted in the recognition of her 

victimisation and the marking of a new era of victim/survivors‘ rights to this form of justice. 

It was the historic occasion exemplified by the rituals that provided a significant impact on 

Marjorie‘s impressions of justice within the justice system. Marjorie observed the formalities 

such as the way her lawyer spoke with the judge (―She says, ‗oh your honour‘‖) the pausing 

and consideration of the judge and the delivery of a verdict (―So as soon as she presents this 

bit of paper, he then sits there, think, think, think, think, think and then he comes out with his 

verdict or whatever, and he says, ‗Well, on the balance of all probability, there has occurred 

da de da de da‘ and he finds the case for me‖). 

The contribution of the court setting as a central part of the experience of justice for Marjorie 

may be contrasted with Josie‘s experience, when her crimes compensation hearing was 

processed around the same time as Marjorie‘s, but in a setting that was far less memorable: ―I 

can‘t even remember the building or where it was‖ (Josie).  The grandeur and power of the 

courthouse experienced by Marjorie was not present for Josie, and this was reinforced when 

she entered the courtroom itself. 

I felt like I had walked into the set of Fawlty Towers when I went in there as 

there was this tiny little man with a bald head sitting behind this gigantic desk. 

There was no-one else in the room and I was on the other side of this huge 

desk and he had this little pile of papers in front of him on the desk. 

Josie 

For Josie, expectations about the grandeur of the setting were not met, and the court room 

itself did not assist with establishing the judicial image of a space with power and authority, 

an image regularly associated with magistrates and judges (Moran, 2008). 

While most participants in this study gained positive benefits from the formality of the court 

setting, according to Evan, having the Victims of Crimes Assistance Tribunal within the same 

setting as criminal proceedings – in the Magistrate‘s Court, had negative connotations.  

I felt like a criminal because, you know, it was a court.  It would be good if it 

wasn‘t in a court set up but I suppose they have to do it. 

Evan 
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The court setting as a whole was influential in that it tied sexual offences (and sexual 

offenders) together with other crimes (and other offenders) that were processed in the same 

buildings and using the same set of procedures. For Evan, the affiliation of the space with 

perpetrators took away from his public identification as a victim of the crimes. According to 

Evan, processing victims‘ compensation cases with criminal matters should be kept 

physically separate.  

Having sexual offence cases processed in the same space as other serious crimes provided the 

capacity to validate some victim/survivors. For example, Hannah observed that the committal 

mention regarding her father‘s sexual abuse of her was being heard in the same space and 

same context as another serious crimes, a murder case. 

I found that an incredibly validating experience to realise this is no longer my 

father and me alone and it will never be again, and that this is actually serious 

enough that he is being heard in the same courtroom as this killer who is all 

over the media 

Hannah 

This context provided an experience identification, recognition and public exposure of the 

crimes perpetrated against her as a child. While public trials have been identified as negative 

for victim/survivors themselves, Hannah‘s experience demonstrates that the public nature of 

courts also offers, in some circumstances, justice gains for victim/survivors.  

Having attended the previous case that had drawn in public interest, the media were present 

during the mention of Hannah‘s case. This broke away from the standard rituals of the largely 

administrative process. Instead, during the mention her father was publically named and 

shamed in front of the audience that carried over from the previous case. 

The first hearing in court was on Thursday in the same court room and ten 

minutes after [a high profile killer], which was an incredible thing. I didn‘t go, 

but I sent a friend and, the courtroom swarming with media, totally full of 

people, ten minutes after [the killer‘s] thing. 

Hannah 
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In this way the space of the courtroom and its accessibility to the public was important to 

Hannah. It forced her father to be publically named and identified for the crimes, in a busy 

courtroom processing serious crimes that were of significance to public interest. On a 

personal level, the publicity was important in empowering Hannah; it contrasted with the 

threats that she had received from her father to effectively keep her silent for many years 

(―...as a child I was told if I told anyone he‘d kill me‖). 

The connection of the court contexts to other crimes and as a public space in contributing to 

victim/survivors justice needs raises challenges to current trends in Victorian policy towards 

court specialisation, privatising proceedings and de-formalising processes that were raised in 

Chapter 2. While the procedures and treatment of the cases may warrant specialisation these 

findings also identify how legal tradition also has a place in establishing justice for some 

victim/survivors. According to the findings presented above, this includes the use of civil 

spaces to process criminal matters and the symbolic association of the courts with 

criminalising sexual assault, dealing with perpetrators and carrying out justice. 

5.5.2 Court ceremonies and judicial interactions 

As has been established throughout this chapter, court procedures were central to 

victim/survivors‘ experiences of ‗justice‘. A number of theorists have established that courts 

involve more than the administration of law, and that rituals are integral to court procedures 

(Braithwaite, 1989, 2003; Garfinkel, 1956; Goffman, 1982; Goodsell, 1989; Ptacek, 1999; 

Tait, 2001). Goffman (1967) distinguishes ceremony from substance (including material 

outcomes) in social interactions and identifies that standardised patterns of interactions, 

including subtle gestures constitute rituals. Garapon (1997), on the other hand, identifies 

rituals as involving formalities in social exchange. However, there is no exact, common 

definition of ritual that theorists agree on. Rather, as Goodsell (1989: 162) argues, while the 

specific elements that a ritual constitutes vary, rituals do comprise several common essential 

features: 

Ritual is a culturally constructed system of patterned and ordered sequences of 

words and acts. When performed socially (rather than individually), it has the 

effect of endowing certain interpretations of reality with a legitimacy that is 

recognized by the social group. Ritual, by dramatic means, both declares and 
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demonstrates – through display and enactment – certain propositions to be 

unquestionably true. 

This understanding of the essential elements of ritual provides a starting point for a way of 

conceiving ceremonial aspects of courtroom proceedings. The court is where the law is 

administered through set patterns, routines, particular use of language and regulated 

interpersonal interactions. Courts are recognised as the place where justice is done or is 

‗performed.‘  

Court rituals are not necessarily positive in the production of justice from the perspective of 

victim/survivors (nor from the perspective of the defendant and the public more generally). 

Indeed, researchers have established that these experiences are often negative. Formal 

courtroom proceedings have been described in the literature as ceremonial confrontations that 

purposefully induce intimidation, degradation and humiliation (Emerson, 1969) and their 

rituals have been described as an important part of achieving justice but also in doing harm 

(Braithwaite, 2003; Edwards and Heenan, 1994; Garfinkel, 1956; Zehr, 1990).  Indeed, 

Garfinkel (1956: 424) has referred to trials as ‗degradation rituals‘, the metaphor of which has 

been identified as relevant for both defendants and for victims (Tait, 2002). Braithwaite 

(1989) introduced the concept of reintegrative shaming – emphasising a need to move away 

from counterproductive ritualised humiliation of offenders in traditional court procedures into 

a more productive conduct of rituals that involve accountability, shaming and re-entering the 

community, most applicably through the theory of restorative justice. In the sexual assault 

literature, and as documented throughout this thesis, court rituals (particularly trials) have 

been described as degrading, exclusionary and re-traumatizing to victim/survivors (Beaman, 

1996; Edwards and Heenan, 1994; Matoesian, 1993; 1995; Tait 2001; Zehr, 2001).  However, 

not all court rituals are traumatising for victim/survivors. Indeed, as will be demonstrated in 

this section, this research found that victim/survivors had a range of court experiences from 

degrading to life changing to forgettable. 

One aspect central to court ceremony that has been identified by past research (Lind and 

Tyler, 1988; Koper et al., 1993; Ptacek, 1999; Orth, 2002) and that appeared in 

victim/survivors‘ narratives was the demeanour and interaction with the magistrate or 
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judiciary. For example, the image of judicial authority in the committal mention was 

staggering for Hannah. 

My father slipped in and sat right up the back trying to be incognito and then 

when it got to his case the judge said, ―is the defendant here?‖ and he said, 

―yes your honour‖ and the magistrate said, ―would Mr [name] please stand‖ 

and he didn‘t and the lawyer said, ―sorry your Honour he‘s a bit hard of 

hearing‖ and then the judge repeated it louder, ―would Mr [name] please 

stand?‖ And so everyone turns around and looks at him at the back and he 

stood so his attempt to be incognito backfired on him. 

Hannah 

The authoritative demeanour of the judge enforced the power she had over the perpetrator 

within the court setting. The positioning of the judge at the front of the courtroom in an 

elevated position demanding the attention of all within the room contrasted to that of the 

perpetrator who was situated at the back of the room aiming for anonymity, which the judge 

did not allow. Similarly, during the sentencing hearing, Evan found the judge stern and 

forceful towards his perpetrator. 

The magistrate faced with him for about half an hour. I‘m going to make an 

example of you, you‘ve taken away this boy‘s childhood, the trust in adults, all 

this kind of stuff and gave him six months which he was taken away then and 

there and just walked in front of me. They had armed guards in the courtroom 

because they felt there‘s a reason, I suppose.  

Evan 

For Evan, the judge was seen as taking the offences seriously, and she outlined the harm and 

the wrong of the crime, centring the blame on the perpetrator. The authoritative approach by 

the judicial officers in Hannah‘s and Evan‘s cases reinforces how the demeanour of judicial 

officer exuding power and control, reinforcing strictness and power dynamics, can have a 

positive role to play in sexual assault cases. From perspective of these participants, the judge 

displayed power on behalf of the victim/survivor as well as the State. From a feminist 

perspective, sexual assault is a result of (gendered) power imbalances, and research 

demonstrates that perpetrators often rely on victim/survivors‘ fear and silence in the 

perpetration of sexual offences (Clark and Quadara, 2010; Johnson, 2007; Parkinson, 2008; 

Scully, 1990). In contrast, the court setting publically exposed the perpetrator and was 



Components of procedural justice 

210 

mediated by a judiciary who has the authority to reinstate State power in enforcing the laws 

against the sexually offending behaviour. These descriptions of the court procedure offered by 

Hannah and Evan show that by exerting authority over the perpetrator, the power dynamics 

can shift in a positive way for victim/survivors. 

Hannah reported that while the committal mention was largely administrative, ―He [her 

perpetrator] realised that he was the one who is powerless now and I‘m the one with the 

power, so it has shifted that dynamic for me.‖ Court administration constitutes ceremonial 

procedures and this, as demonstrated through Hannah‘s reflections, has a significant impact 

on ascertaining a sense of justice. These experiences challenge the image of victims involved 

in the criminal justice process as necessarily powerless, and rather reiterate how strong 

advocacy and judicial authority facilitated by court ceremonies, which is directed at the 

perpetrators, can be rewarding and empowering for some victim/survivors of sexual assault. 

Sentencing ceremonies were powerful in shaping victim/survivors‘ experiences of justice. 

Garapon (1997) identifies sentencing as a social ritual through which the court, on behalf of 

society, exercises legitimate force and calculated violence against perpetrators, which 

symbolically obliterates the evil represented by the crimes (cited in Tait, 2002). Similarly, 

Tait (2002: 470) argues that, ―Sentencing may... be conceptualised as a public performance 

involving symbolic ritual that authorizes measured violence against the body of its citizens.‖ 

The role of this ritualised, authorised violence in sentencing is identified in Evan‘s description 

of the sentencing hearing –a judgment is provided, sentence is delivered and the perpetrator is 

escorted by police to exit the court in front of the audience. 

The authority, control and punishment in responding to Evan‘s perpetrator contrasts with the 

absence of judicial response in the delivery of a not-guilty jury verdict recalled by Felicity: 

[My father] looked at me and they took him out and he just looked at me and 

laughed at me. Not one single one of the jurors would look at me. They were 

shaking his hand. Why would you do that? I mean, they shouldn't be allowed 

[to]. I don't understand that, they [the jury members] shouldn't be touching that 

person and particularly when you know, they obviously didn't believe that he 

was guilty or they didn't feel that there was enough evidence for him to be 

guilty. But I was still there in the court room while they were doing that and 



A fair way to go 

211 

none of them would look at me, like none of them.  But they are shaking his 

hand as they walked past, like I think he was holding it out to them.  But you 

know, I don't think that is very, I mean I know it sounds pathetic, a little simple 

thing like that, but it was a pretty big statement to have them say not guilty and 

then shake his hand. 

Felicity 

In Felicity‘s experience, rather than ending in guilt and state sanctioned punishment, her 

perpetrator was not only set free but congratulated. This interaction signalled to Felicity that 

the jury not only could not find the case proved, but actively supported her father. There was 

no interference by the judge who is absent from Felicity‘s account. In this recount of the 

verdict proceedings, the non-spoken interactions – the aspects that surrounded the delivery of 

a substantive outcome – had the most profound impact on her experience of injustice: the lack 

of eye contact, hand-shaking and laughing. 

Quite a different judicial demeanour was offered by the magistrate in Evan‘s experience of 

crimes compensation. Although the setting itself was considered inappropriate in processing 

crimes compensation claims by Evan, once in the courtroom, he found that the friendly 

interpersonal approach taken by the member created a particularly positive and validating 

experience. 

The magistrate for VOCAT was just, she was like a grandmother that you 

wanted to go and give a big cuddle. She was fantastic... Obviously they‘ve got 

to do it and, you know, the proper way to speak but when she actually 

addressed me it was just like we were talking like you and I. It was so 

comfortable. I just walked out of there and just like, big sigh of relief because 

it was so easy. I thought it was going to be so hard. So yeah, it was a good 

experience... She had a title, so did I, but mine was a victim, hers was a 

magistrate. But when she spoke it was like we were just two humans talking to 

each other. Obviously she gets paid a bucket load of stuff and what have you 

but that was all put aside. 

Evan 

The magistrate‘s authority over the proceedings together with an empathetic interaction 

exchanged with him made for a validating and memorable experience. This contrasted with 

Evan‘s anticipation that the procedure would be, ―Something like [American reality TV 

show] Judge Judy or something you know.  So you got abused did you? And you think 



Components of procedural justice 

212 

you‘ve got to get something for it? Well you‘ve got to really work hard to get it!‖
3
 These 

visions were replaced with an experience of the magistrate‘s empathy, understanding and 

care. From Evan‘s account, both authority and empathetic interaction were key in providing 

him with a validating experience. 

Amanda, on the other hand, found that she did have to work hard for recognition or empathy, 

observing the judiciary (as well as prosecutors) showing a ―lack of enthusiasm‖ in processing 

and sentencing the offences perpetrated against her. The demeanour, interactions and case 

outcomes all reiterated to her that her case was not serious, ―Their perception was that it was 

minor, that it wasn‘t serious.‖ 

Similar to Amanda, Josie observed an indifferent interaction style by the magistrate 

processing her compensation claim: 

So he asked me all these questions and was reading all this stuff off the form 

and then he took off the top sheet of paper and said ―right, you‘ve been 

awarded this much.‖ So the decision had already been made before I went in 

there about what the compensation would be which just made me laugh you 

know like, ―why, why is he asking me all these questions if they‘ve already 

made up their minds?!‖ ‗Cos he already had the piece of paper there with the 

typed up amount with him and then he passed it over to me to sign and that 

was it. Yeah, it was really comical. 

Josie 

The decision had already been made and the magistrate was seen as merely going through the 

administrative requirements. He was not perceived as the decision-maker as the official 

documents had already been written. The rehearsed motions of the formal procedures 

effectively underwhelmed and disappointed Josie. 

Together these findings illustrate that victim/survivors experienced a range of judicial 

demeanours in the courtroom proceedings and this had a significant impact on 

victim/survivors‘ experiences of justice within the court setting.  Past research has also 

                                                           
3
 Indeed a growing body of research has demonstrated that popular media plays a significant role in shaping 

public understandings and expectations of criminal justice processes including courts and the judiciary (see for 

example Freeman, 2004; McNiel, 2007; Sherwin, 2000). 
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emphasised that the judge or magistrate plays a key role in shaping victims‘ experiences of 

court procedures. Orth (2002: 316) argues that, in court, participants pay attention to the 

status that they are accorded by the judge and particularly whether they are treated with 

respect and politeness (see also Bies and Moag, 1986; Lind and Tyler, 1988). Victim-

blaming, insensitive and degrading remarks, minimising the impact of the crime on the victim 

have been found to negatively impact on victims‘ self-esteem (Koper et al., 1993; Tyler, 

Degoey and Smith, 1996 cited in Orth, 2002). As with court procedures more generally, less 

attention has been afforded to the aspects of judicial interactions that enhance and promote 

victims‘ sense of justice. One exception to this is research undertaken by James Ptacek. 

Ptacek (1999) applied Goffman‘s understandings of ceremony to analyse judicial demeanour 

and ceremony in restraining order hearings in the United States. Based on interviews with 40 

women, Ptacek found that judges interacted with these women in various ways. He argued 

that supportive judicial demeanour responded to the womens‘ desire for recognition, their 

need for safety, and their appeal for justice. Bureaucratic, condescending and harsh 

presentations of authority failed to address – and even betrayed – the recognition, safety and 

justice they sought and, in some cases, this also extended to secondary trauma. 

In the current research, demeanours that emphasised power and authority were 

overwhelmingly validating for participants when they were directed towards the perpetrator 

or the case more generally. While judges who took this approach were intimidating, their 

demeanour was interpreted by participants as representing that they took the sexual offences 

seriously and were successfully able to reassert power over the offender. Judges and 

magistrates who were inclusive and supportive of victims, such as Evan‘s experience 

demonstrated, also contributed to meeting victim/survivors‘ needs. On the other hand, 

participants‘ experiences indicate that procedures lacking in significant elements, such as 

emanating authority, engagement and expressing empathy toward the victim/survivor as an 

individual, may undermine the potential for the court process to accentuate victim/survivors‘ 

experiences. Friendly, communicative approaches were helpful, particularly as interaction 

was directed at the victim/survivors. Demeanours that represented indifference to the 

victim/survivors appeared to render the court process as having a less powerful or negative 

meaning to victim/survivors.  
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This section considered symbolic dimensions of court processes – the meanings ascribed to 

court setting, role of demeanour and interpersonal interactions within the courtroom setting 

and the impact these had on victim/survivors‘ experiences of justice. These aspects were 

particularly relevant to justice from the perspectives of the participants in this study. Court 

rituals were, as Garapon (1997, cited in Tait, 2001) has identified, what made justice possible 

for victim/survivors of sexual assault. This finding accords with Tait (2001: 203), who 

highlights, ―the design of courtrooms, ceremonies, icons and images, costumes and stylised 

interactions not only provide a context for justice but also are indispensable foundations for 

producing justice.‖ Victim/survivors who experienced formal and validating court processes, 

and where the judiciary was perceived as authoritative, empathic and powerful came away 

with great benefit and sense of justice. In the reverse, rituals also had the potential to cement 

feelings of profound injustice. Contexts that appeared less profound – informal settings, lack 

of audience, rehearsed or non-enthusiastic magistrates or judges – reduced the impact or 

denied victim/survivors full opportunity to be provided with a significant ‗justice‘ experience.  

The emphasis on symbolism within the law was reiterated as victim/survivors in this research 

ascribed power and authority to the legal processes. Court rituals were significant markers in 

victim/survivors lives. Victim/survivors‘ narratives supported that even short and 

administratively-focused court proceedings could have a profound impact on their lives. This 

finding is in line with Bennet, Cattaneo and Goodman‘s (2010) findings that brief court 

interventions had significant effect on the wellbeing of victim/survivors of intimate partner 

violence. While it is recognised that healing and recovery from sexual assault requires a 

number of sessions of listening and support (Herman, 1997), elements of State vindication 

cannot be achieved through private individual counselling sessions. Participants in this 

research who experienced court rituals that involved validation and vindication found this 

experience particularly powerful. For some these were key aspects of the court proceedings 

that constituted fulfilling and worthwhile justice experiences. Court proceedings that 

embraced rituals and interpersonal interactions that were formal, respectful and validating 

were powerful to the extent that the experience was described as, to use Marjorie‘s words, ―a 

pivotal point‖ for these victim/survivors. On the other hand, those whose court involvement 

did not vindicate their experience were left feeling degraded, humiliated or indifferent. This 
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applied to crimes compensation hearings, sentencing hearings, committal hearings, and jury 

verdicts. Tait (2001) has argued that, ―Symbolism and space are amenable to rational 

intervention and reform. We need to fill public life with new, more democratic symbols that 

resonate with contemporary understandings...and the courts should be re-configured to 

embody more fully the will of the sovereign people‖ (see also Tait, 1994: 322). The capacity 

of the court to embrace new understandings of justice and to learn new ways of engaging 

citizens emphasises that strengthening justice symbols and rituals that provide empowering 

encounters for victim/survivors provides a possible avenue for significant and profound 

reforms for achieving a sense of justice for victim/survivors of sexual assault. 

5.6 Conclusions 

The findings presented in this chapter indicate that victim/survivors of sexual assault have 

several procedural needs that need to be fulfilled to promote justice within the criminal justice 

system. Including victim/survivors‘ needs and voices in criminal justice procedures is 

necessary to overcome the disparity between the need to address sexual assault more broadly 

at a societal level and the current operation of the criminal justice system. These findings 

revealed that in order for victim/survivors to experience worthwhile and justice-promoting 

experience with the criminal justice system many procedural needs had to be fulfilled. These 

needs included setting structures within which fair procedures could be produced in addition 

to ensuring positive and sensitive interpersonal interactions with criminal justice 

representatives – police, lawyers, magistrates and judges. Participants recognised that 

structurally there were limitations to the extent to which they could experience processes as 

fair or just: being provided with information assisted them with preparing for the system 

procedures, however learning about how the system processes sexual assault cases and the 

position of victim/survivors within the system highlighted injustice; being believed by police 

was helpful but insufficient if no further action resulted; respectful and sensitive interactions 

with system officials were helpful, however the lack of formal representation and advocacy 

within the system was limiting; being heard and responded to may have been positive, 

however the context within which their stories had to be provided was unaccommodating of 

their justice needs. 
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Victim/survivors‘ experiences demonstrate that the system fails to respond to their 

experiences of sexual assault in a way that promotes feelings of justice. The system relies on 

them to engage with these procedures do not meet their fundamental needs and that are 

harmful rather than worthwhile.  As a primary institution for responding to crime, the 

criminal justice system itself and individual officials need to be made accountable for 

ineffective processing of sexual assault cases; for reproducing injustice and for excluding the 

voices of victim/survivors– this is owed both to the individual victim/survivor and to society 

broadly. Significant changes to procedures, backed up by modifications to substantive laws 

surrounding sexual assault, need to be made in order to meet victim/survivors‘ procedural 

justice needs, to encourage victim/survivors to come forward, to provide positive encounters 

rather than harmful interactions, to effectively charge and prosecute rather than to dismiss and 

acquit, and ultimately to ensure that the criminal justice system is being utilised in a way that 

responds to sexual assault. On a societal level, it appears that victim/survivors receive little 

reward for what could be considered as a ‗good public service‘ by reporting their crimes; their 

justice needs are considered outside of legal debates and their voices excluded from legal 

discourse.  
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CHAPTER 6: OUTCOMES AND PROCESSES 

Chapter 4 considered the key justice needs and outcomes desired by participants. I established 

that victim/survivors of sexual assault have diverse justice needs, only some of which can be 

catered for through conventional criminal justice systems. Justice goals are necessarily 

connected to the procedures through which these aspirations are taken. The key aspects that 

participants required for establishing fair and just responses through system procedures were 

discussed in Chapter 5. Overwhelmingly participants reiterated the need for respect, 

validation, voice and control in system procedures. The focus on system procedural aspects 

and their relationship to achieving justice goals requires further examination. This chapter 

begins by reiterating the recent direction of reform efforts in Victoria and the relevance of 

procedural justice theory. I then draw on the narratives of participants in this study to consider 

how outcomes and processes were understood, and the role that these had in producing 

judgments about justice. Building upon the themes presented in the preceding chapters, I 

discuss how victim/survivors in this research framed ‗justice‘ in terms of achieving certain 

outcomes. I then explore the relationship between procedures and outcomes in establishing 

‗justice‘ from the victim/survivors‘ perspective, and how outcomes and processes influenced 

their experiences of criminal justice.  

6.1 Procedural reform efforts and procedural justice 

As I established in Chapter 2, the experiences of victim/survivors within police and legal 

processes has been at the centre of the most recent reform efforts in Victoria (VLRC, 2006). 

This has included examining the legislative, administrative and procedural aspects of the 

criminal justice system by the Victorian Law Reform Commission (VLRC). More recently 

this has included Federal government funding of reforms and initiatives aimed to provide 

victim/survivors of sexual assault with ‗justice‘ and to ―examine the inter-relationship of laws 

that relate to the safety of women and their children‖ (Department of Family, Housing 

Community Services and Indigenous Affairs, April, 2009). As also discussed in Chapter 2, 
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there is increasing attention on procedural aspects of criminal justice processes, with a focus 

on reducing trauma and introducing various safeguards to protect ‗vulnerable‘ 

victim/survivors within current system structures. Conceptual understandings of the relevance 

and interconnection of procedures, outcomes and legislation is less well established. The role 

of procedures in enhancing the experience of or achieving justice from the perspective of 

victim/survivors requires further consideration, particularly in circumstances where 

procedural aspects of the administration of justice are the focus of policy development and 

reform efforts. Further, victim/survivors‘ understandings of the relationship of processes and 

outcomes in attaining justice is required to enhance such reform agendas.  

Theoretical understandings of the relevance of procedures in the criminal justice system have 

included ―procedural justice,‖ which emphasises the relationship between fair processes and 

just outcomes and the role of subjective evaluations by participants. As I overviewed earlier 

in the thesis, Thibault and Walker (1975) introduced the term procedural justice in referring to 

people‘s perceptions of the treatment they receive during decision-making processes. The 

concept has since been used in a variety of contexts, including the discipline of criminology, 

and particularly as it relates to police services (see for example, Hinds and Murphy, 2007; 

Murphy, 2005; Tyler and Darley, 2000; Ross, Lawrence and Holder, 2008). Drawing on the 

work of Lind and Tyler (1988) and Makkai and Braithwaite (1996), King et al. (2009: 14) 

describe the purpose of procedural justice as follows: 

Procedural justice not only has an instrumental function in ensuring that 

decisions are accurate, but also performs a non-instrumental role by attempting 

to ensure that participants feel that the dispute process has been fair and open. 

This is said to increase public confidence in the dispute resolution process that 

in turn increases the probability that participants will accept adverse decisions. 

This definition explains that fair procedures influence the acceptance of outcomes of those 

implicated in the matters, even if they are negative. It also suggests that fair procedures instil 

confidence in not only the individual but also the public more generally. As such, procedural 

justice is argued as having a strong influence on perceptions of the legitimacy of criminal 

justice institutions, and people‘s engagement and cooperation with the systems (Hinds and 

Murphy, 2007). This perspective has relevance to sexual offences given the wealth of 
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research that has established the fear, traumatic experiences, and lack of faith in the justice 

system amongst victim/survivors of sexual assault (Jordan, 2001, 2004; Kelly, 2001; Lievore, 

2003, 2005a; Temkin, 1997, 1999). 

In cases of sexual assault, significant challenges become apparent in fulfilling procedural 

justice for victim/survivors. As I discussed in Chapter 2, the criminal justice system responses 

to sexual assault have been criticised for both outcomes and the procedures through which 

outcomes are determined. Outcome statistics – such as those demonstrating low conviction 

rates, low rates of police charges being laid, a significant proportion of complaints being 

withdrawn from the police – have been used to advocate for reforms targeted at improving 

responses to sexual assault within the criminal justice system (see for example, VLRC, 2001). 

The criminal justice system appears more concerned with outcomes than with processes – the 

prospects of conviction, for example, have been found to influence decision making 

throughout the criminal justice process. In this way, the process is structured around the 

likelihood of ‗winning‘ a case. Reforms have focused increasingly on improving procedures 

not only to reduce victim/survivors‘ distress, but also for the purposes of improving case 

outcomes. 

Some researchers have cautioned that the focus on procedural reform in Australia has also 

come at the expense of continuing to provide efforts for substantive reform: 

It needs to be remembered that both dimensions – the substantive and the 

procedural – will at some point be joined, if not precisely identified with each 

other. As such, the reform enterprise will have to deal with the fact that 

procedural reforms that are instituted will be shaped and limited by the 

framework of substantive law and its definitions of rape – just as the earlier 

prominence of substantive law reform has in many respects been wrecked on 

the shores of procedure. (Rush, 2010: 247). 

Rush reiterates that procedural change is reliant on substantive reforms (and vice versa) and 

that in order to effectively improve the situation of victim/survivors in the criminal justice 

system, an investment in both areas is required. In this way a complete focus on procedures 

that comes at the cost of substantive reforms will block the potential for actualising improved 

processes that such reforms aim toward. Rush and Young (1997) have argued that while the 
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legal definition of sexual assault continues to exclude the predication of the proof of 

consequences and the harms caused to the victim/survivors, it will remain inadequate. As 

outlined earlier in this thesis, the Victorian jurisdiction has been described as ―cutting edge‖ 

in its sexual offences legislation in the international context (VLRC, 2001: 9), however, the 

impact of these reforms on improving the justice experience for victim/survivors is yet to 

have been revealed. 

As the findings of this research have established so far, the overwhelming perspective of 

victim/survivors who participated in this study has established details of how the system is 

‗unjust‘, procedurally unfair and outcomes inadequate to reaching their justice goals. If 

procedures that surround ‗cutting edge‘ legislation remain inadequate, then an argument can 

be made that more innovative reforms need to be established in order to make 

victim/survivors‘ involvement with the system one that promotes justice through both 

procedures and outcomes. 

6.2 Defining outcomes 

The focus on outcomes – such as statistics that evidence low rates of police investigations, 

high rates of attrition and conviction statistics – has stimulated debates about the need to 

enhance criminal justice system procedures through reform (Heath, 2007). However, 

determining a definitive ‗outcome‘ for victim/survivors‘ cases from the criminal justice 

system (and other procedures that victim/survivors were involved in) in this study was 

complex for a number of reasons. First, outcomes changed, for example through appeals or 

the police coming across new information and, as such, many victim/survivors experienced 

multiple ‗outcomes‘. Secondly, the official finalisation of a case outcome was sometimes 

followed by a string of events associated with the case. For example, a media report on a jury 

verdict or sentence was considered a significant outcome from the victim/survivor‘s 

perspective. Whether such incidents were a direct result of a decision within the criminal 

justice system or as a consequence of it, participants often defined these as an ‗outcome‘. 

Thirdly, victim/survivors considered results from different stages of the system – such as the 

police, committal, trial and sentencing hearings – distinctively and, therefore, thought about 
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outcomes from these processes relatively separately. Fourthly, the delivery of an outcome 

itself was often seen as involving a procedure or ‗ritual.‘ That is, for example, a substantive 

outcome handed down within court – a conviction, a sentence, a jury verdict – came with 

ceremonial process that had an impact on victim/survivors‘ experience of receiving an 

outcome, often rendering the two aspects indistinguishable. This dimension was considered in 

Chapter 5‘s discussion around the role of symbolism and rituals in court processes. Finally, 

outcomes were regularly defined by victim/survivors in terms of their impact or the 

implications it had for them, rather than as a definitive decision made within the criminal 

justice system. For example, victim/survivors generally focused on a particular aspect of the 

outcome, such as a guilty verdict rather than a sentence length. One participant associated the 

receipt of compensation as gaining a ‗conviction‘ against the perpetrator. As such, 

participants‘ narratives emphasised the importance of giving weight to the subjective and 

affective meanings of outcomes rather than defining ‗outcome‘ in an official or conventional 

sense. It is with this in mind that outcomes are discussed throughout this chapter. 

6.3 Framing justice: a focus on outcomes 

Participants‘ narratives emphasised that outcomes played a fundamental role in gaining a 

sense of whether justice had been achieved out of a formal response system. Indeed, when 

asked directly whether justice could be achieved through the systems‘ processes, participants 

in this study almost unanimously framed justice in terms of achieving a specific outcome – a 

conviction, a sentence of incarceration, an intervention order, or an official record of the 

crime.  According to participants, outcomes were the site for determining whether justice 

could, or had, been achieved through the system‘s response: 

Just that they found him guilty.  

Gemma 

It's more important with the outcome.  Like, you're going to get all the bull 

crap in between before the actual [court] process, so I don't know if they can 

make that any better, but yeah, it's about the outcome, it's about the outcome. 

Like… signing the forms and all that, you can cope with it, but the outcome, if 

you're not granted that Intervention Order, it's terrible.  It's like you died.  

Yeah, so yes the outcome at the end is the most important.  
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Brenda 

Okay. I felt, once it had come through, I remember just, that was the thing 

hanging on till that day to see whether they would charge him guilty or not 

guilty.  To me, it all just came down to that, you know. Are people going to 

believe what I'm saying or what I've said and is this guy going to be able to get 

away with this and go out again and again and again and treat women this way 

and boast about it, almost, you know. So that was knowing that he was charged 

and put away.  

Danielle 

It only felt like that – well as much as you can get ‗justice‘ for something like 

that – but I only felt like justice had come through the outcome of the process 

that occurred after the appeal had been finalised and that there was going to be 

no more and I knew that that was it. Um, there was no more opportunity for 

him to go back to court again and contest it- there was no risk of that. So it was 

kind of at the end of the process that I felt – I don‘t know that I‘d call it justice 

– but it felt like a process had followed and that there was an outcome.  

Josie 

These comments emphasise that what participants saw as an ‗end product‘ established 

whether or not justice had been achieved. Irrespective of what justice meant for individual 

victim/survivors, the system had to make a response – punishment, an official record of the 

crimes, validation, all of which were discussed in the previous chapters – in order to establish 

a sense of justice. For Danielle, the guilty verdict was the end for her, not the sentencing of 

her offender, as this signified that she had been believed and that her perpetrator would be 

punished for his crimes. For Brenda, not being granted an Intervention Order against her 

husband was devastating and meant that the distressing procedures that lead up to the 

dismissal were not worthwhile. For Josie, the end was when the appeal had been dismissed; 

indicating that there was no further legal involvement for her and that she would feel safe 

knowing that her perpetrator would remain in prison. These comments reiterate that the 

‗outcome‘ was, to some extent, subjective to victim/survivors of sexual assault, and was 

aligned with the meaning behind a particular decision and the extent to which that met their 

justice goals.   

These statements also show that establishing any sense of justice out of the system was 

dependent upon the outcomes achieved (or hoped for) as well as how they experienced the 
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system‘s procedures. The emphasis put by a victim/survivor put on achieving a particular 

outcome was related to their individual motivations for coming forward: why the individual 

engaged the system and what she/he hoped to gain from engaging with it. Brenda had hoped 

for the process to establish to her ex-partner that family violence is unacceptable (―my biggest 

thing of doing this is hopefully to bloody get a message out there to these mongrel men...Just 

to let them know that that's not acceptable in society‖). Likewise, Danielle wanted her 

perpetrator to learn a lesson that he cannot rape women (―I was just very adamant about 

teaching him that lesson‖). Josie had been brought into a process that escalated without her 

control and, in addition to having her perpetrator sentenced to imprisonment, she wanted the 

process to stop (―I think that all I looked for once it had gotten under way was for it to 

finish‖). 

Overall, the participants‘ narratives reaffirmed that while the system processes were important 

to victim/survivors‘ sense of procedural fairness and for the receipt of decisions, the case 

outcome (a verdict, sentence, police charge, granting an intervention order, involvement in the 

legal system being over with) was particularly important to framing and establishing a sense 

of justice. Prospective outcomes provided victim/survivors with a definitive purpose for 

entering the system and provided benchmarks from which to measure the value of involving 

the system. 

6.4 Processes and outcomes are relational 

While achieving worthwhile outcomes was important to victim/survivors in terms of gaining 

justice, the interviews with victim/survivors in this study revealed a complex interaction 

between outcomes and procedures. As will be established in the proceeding discussion, both 

procedures and outcomes were important to victim/survivors‘ sense of satisfaction (or, more 

frequently, dissatisfaction) and achieving a sense that some justice (or further injustice and 

trauma) had occurred through the formal systems. These findings reflect more recent research 

in the area of procedural justice that emphasises the relational components of processes and 

outcomes. This includes research by Vermunt and Toernblom (2007: 3) who have argued that 

procedures and outcomes cannot be considered independently of each other; the two aspects 
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are inextricably connected and judgments about procedure and outcome combine to form 

(overall) justice conceptions.  

The research findings demonstrate that procedures and outcomes were inherently relational in 

forming a view of the extent to which justice was achieved through the justice system. The 

interaction of the two aspects played out in a number of ways. First, how procedures shaped 

and modified expectations and how outcomes were received, for example, through provision 

of information regarding the likelihood of securing a conviction in sexual offence cases. 

Secondly, an outcome may have been attributed greater emphasis or seen as a solace or relief 

in a distressing and drawn out process, for example, where a conviction is finalised after a 

trial in which the victim had to testify and had been cross examined. Thirdly, the validity of a 

supportive process could be undermined by an unsatisfactory outcome, for example in cases 

where victim/survivors found the police particularly encouraging and supportive but the case 

nonetheless did not proceed to prosecution. Finally, cases viewed as involving unfair 

procedures that led to unfair outcomes left victim/survivors feeling particularly insulted and 

humiliated, and attributed little faith to the system and to the wider society within which the 

system operates. These four relational circumstances are discussed in turn below.  

6.4.1 Modified outcome expectations 

As outlined in Chapter 5, participants in this study considered a number of aspects important 

in fulfilling their procedural justice needs, including empowerment, control, agency, voice, 

involvement, advocacy, information, status, responsibility and accountability.  Similar to 

other procedural justice research (see for example, Lind and Tyler, 1988; Wemmers, 1996; 

Tyler, 2006a), these procedural components played an important role in shaping expectations 

around outcomes and how outcomes were received by victim/survivors in this research. 

Outcomes also played a role in how victim/survivors viewed the fairness of system processes. 

This is because, according to the victim/survivors, the inadequacies of the criminal justice 

systems‘ procedures were reflected in the outcomes. 

Also as discussed in Chapter 5, all of the victim/survivors who participated in this study 

expressed that they considered the provision of information and transparent procedures as 

fundamental to fair and just processes. Information also played a significant role in 
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moderating outcome expectations: general knowledge of the system as well as information 

provided by criminal justice professionals about their particular case influenced what 

victim/survivors hoped to achieve out of the system. This moderating function of information 

in shaping expectations is evident in Naomi‘s comments regarding an unsuccessful committal 

hearing. 

I don‘t care about outcomes. I just thought that I would lose because the police 

said it‘s a very difficult situation [to prove] and also it‘s very unusual to go 

court in cases [of] sexual assault, so they said I did my best, it‘s very hard and 

that [I‘m] very lucky. I don‘t think that I care about the result but I felt the 

process was very unfair.  

Naomi 

Naomi‘s comments demonstrate that given her knowledge that sexual assault cases are 

unlikely to result in a conviction, the police expressed she was ‗lucky‘ that her case got as far 

as court. Nonetheless, she expressed dissatisfaction that sexual offence cases generally do not 

progress so far and that the system processes are unfair. Other victim/survivors similarly 

expressed how information shaped what they expected out of the criminal justice system. 

Both [my counsellor and a police officer] said let‘s look at the first step as a 

win.  If we get that first step and that‘s all we go, build that up as your point of 

success... And so I put the statement out and so to me I had to see that as the 

big step and that‘s the best I could have done.  It was just for my own healing 

process I suppose and their next step was to, for their senior sergeant have a 

look at it and see if it was worth pursuing because of the length of time that 

had gone by and they said yes, we‘ll try and find him and get him in and have 

a chat to him, So they got him in and had a chat and he basically just said I‘ve 

been living with this all my life, I‘ve tried to commit suicide, all this kind of 

stuff and yes, I did do it. And the policeman called me back straight away and 

said yeah, we‘ve got him. So that was another win because I thought I‘d 

already won by doing my statement so [that was] my next win.  

Evan 

I thought he should have got more [time in prison], but I also understand that 

the judge was limited, given that the offences that had occurred, well for me, 

nearly 30 years ago, so she could only work within the bounds of the crime at 

the time.  But, yeah, I was disappointed that he didn't get more.  

Sarah  
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Just as Naomi focused on being ―lucky‖ to have got as far as court, Evan took each 

progression as a (personal) ―win,‖ both views developing from their knowledge of the 

unlikely chance that their category of sexual offence case would result in conviction. This was 

because they had been advised that their case was unlikely to be progressed any further. 

Similarly, Sarah‘s comments show that she understood how legal constraints impacted on the 

judge‘s decision to hand down a sentence that was shorter than she felt was fitting for her 

perpetrator. All three victim/survivors had been made aware that convictions for sexual 

offences are rare and this knowledge created an environment where case progress was seen as 

―lucky‖ (Naomi), a ―win‖ (Evan), and satisfactory given the judge, ―could only work within 

the bounds of the crime at the time‖ (Sarah). These experiences emphasise the compromises 

made by victim/survivors in recognising the relative success of their cases within the criminal 

justice system. It also reflects how victim/survivors‘ expectations were managed by 

professionals in the criminal justice system to match the relatively low success rate of cases. 

Yet these participants‘ narratives reiterate that they were not satisfied with the information 

that cases such as theirs rarely proceed to charges being laid by police, prosecution, trial and 

conviction. 

These aspects also helped to shape and redefine why victim/survivors were engaging the 

system, to prepare them for the outcome, and to adjust the emphasis that they placed on 

achieving a particular outcome. As discussed in Chapter 5, Information offered 

victim/survivors the assurance of stability, predictability and thereby control over the case; it 

helped to prepare victim/survivors for the consequences of engaging the criminal justice 

system. Information both elevated and reduced outcome expectations, and nearly all 

victim/survivors in the study who engaged with the criminal justice system recalled receiving 

conflicting, confusing and delayed messages about the progression and outcome of the case. 

Inconsistent messages about the progress of the case impacted upon participants‘ emotional 

preparation for the receipt of an outcome and interfered with their faith in the system‘s 

capacity to respond to the crime perpetrated against them. 

There have been a few times along the last four years where I‘ve had things 

communicated and miscommunicated to me by the police. And again, I don‘t 
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think it‘s a matter of an issue of the police not believing me or not trying to do 

the right thing by me, but I felt it was just a stuff-up in the system.  

Hannah 

So they, the police, were initially going to proceed with the case and then they 

said that there wasn't enough evidence, so that was just aborted... And then 

some time later, I dunno a few years later, I got a phone call that some other 

women had come forward and they were re-opening my case... And at the last 

minute the trial was aborted, [it had] gone through committal, the trial was 

aborted because of um a legal precedent that had been set... And because the 

law had changed and they could put three of us into one trial instead of 

separate trials, that would make it stronger. So that happened and at the very 

last minute he pleaded guilty.  

Sarah 

Um, I never really expected it to go to court, but from what I said, they said, 

look you know this could go to court. They then investigated and interviewed 

[the offender] and his wife about it and they then denied that I stayed at their 

place…and the policeman said it wasn‘t worth going to court for, he goes, 

because it‘s just your word against theirs, it‘ll put you through a whole lot of 

trauma and there‘s basically he said it‘ll get thrown out, most of the cases get 

thrown out. And that really, I‘m still angry about that, that festers, it really 

festers that I didn‘t get my justice, I didn‘t get my day in court. I didn‘t want 

my day in court, but when it was denied me because it was considered ―too 

hard basket‖ and that these people would get away with it but anyway, yeah, [I 

became] quite disillusioned about that, there aren‘t things in place that allow 

people like myself, you know, I don‘t know, to have some closure…  

Kane 

These comments reiterate the harmful effects of confused, inconsistent and inaccurate 

information that is passed onto victim/survivors, largely by police officers. The unlikely 

chance that the system would meet victim/survivors‘ initial intentions of engaging the system 

– such as holding the perpetrator accountable, making an official record of the crimes, 

offering them protection and a validation – meant consolation was necessarily taken when 

possible, but with significant emotional impact on victim/survivors, as particularly 

demonstrated in Kane‘s becoming ―quite disillusioned,‖ ―angry‖ and that it continues to 

―fester‖ in him. These findings highlight the importance of delivering satisfactory outcomes 

and for providing victim/survivors with consistent and realistic messages about their case. 

The feeling that commitment to the pursuit of the case had waned appears in these instances 
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to have caused particular frustration. Indeed, past research has found that victims are 

particularly responsive to the motivation of others‘ dedication to their case. Wemmers (1996: 

208) has argued that a commitment by authorities is more important for victims than the 

outcomes that are achieved. Indeed just as the examples above reflect negative case examples, 

instances where participants felt strong advocacy by the police were received as encouraging 

(for example, as discussed in Chapter 5, strong advocacy was desired above control and 

decision-making power). 

The comments above by Sarah, Naomi, Evan and Kane also demonstrate that victim/survivors 

were not passive recipients of information. While adapting their expectations of what could be 

achieved out of the criminal justice system, victim/survivors in this study regularly questioned 

the fairness of a system that operated at a structural level to limit their needs and rights and 

that responded, as they saw it, ineffectively to sexual assault. Naomi expressed that although 

she was ―lucky‖ to have got so far, the process was ―not fair.‖ Evan viewed the process as 

―not fair at all‖ and Sarah suggested that although she understood the limitations on 

sentencing, she still believed the offender ―should have got more‖ time in jail. Kane stated, ―I 

didn‘t want my day in court, but when it was denied‖ he became, ―quite disillusioned.‖ All of 

these experiences indicate that the victim/survivors challenged the structures that reinforced 

their own unfair treatment through the awareness of the system‘s shortcomings in the 

processing of sexual offences and the lack of sufficient outcomes. 

6.4.2 “Just that he was sentenced in the end...” 

All participants in this study whose cases resulted in their perpetrator being sentenced (or, in 

some instances, convicted) saw the result as a solace or relief, an end to a drawn out and 

distressing process. As Josie stated, the positive aspect was ―just that he was sentenced in the 

end.‖ This was the ‗ultimate‘ outcome that the legal process was completely finished and over 

with. The establishment of an outcome was influenced by what victim/survivors considered to 

be the ‗end,‘ which had different meanings for participants – for some it was just about taking 

the first step and reporting, for others it was about securing a conviction or sentence or the 

finalisation of an appeal process. Victim/survivors expectations about the end of the process 
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was often negotiated and renegotiated as decisions about their case were made and as they 

progressed through the system.  

The expression of relief was particularly prevalent in circumstances where the case 

progression through the system had been slow, subject to change, and especially in instances 

where participants had to testify and were cross-examined at trial. This was because it meant 

that they could move on; to them, it symbolised an ‗end‘ to the process. 

In terms of what a system can provide for that kind of crime it felt like a long 

way from justice but that a process was followed and it finished, it just took a 

really long time. 

Josie 

I‘m only going to say yes [I achieved justice] because I won and it‘s wrong to 

say I won, like it was like a competition which it should not have been. Yes, I 

deserved for [him to be convicted and imprisoned]. I can say that.  I can say 

yeah the system at the end was right because I won but looking at it from the 

start, no, no, no. 

Evan 

Under such conditions participants gave the case outcome considerable weight in their overall 

judgments as to whether justice had been achieved. Two participants considered the outcome 

made their involvement with the system seem worthwhile; the remainder did not. These 

participants who judged their involvement as worthwhile expressed, comparatively, less 

distress from the procedures and more favourable outcomes; often these were aligned with 

their justice goals – a guilty verdict and imprisonment. In both of these cases the police and 

prosecutors were seen to be particularly determined to secure a conviction and the participants 

were satisfied that their personal investment in the process was paid off by the outcome. 

Nonetheless, even in these instances, the time it took to finalise the case together with the 

distressing nature of the procedures significantly detracted from their experience of securing 

‗justice,‘ as is shown in Evan‘s comment above. This suggests that while the outcome could 

provide one positive aspect to their dealings with the criminal justice system, they were 

nonetheless frustrated by the procedures required to achieve an outcome. Others were less 

satisfied that the more favourable outcome compensated somewhat for the procedures. For 
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example, Josie, whose attacker was tried, convicted and sentenced to imprisonment, 

commented, ―If I was asked about if it was worth going to court, I‘d say ‗no, no way!‘ I‘d 

never, I‘d never say to someone in all honesty, ‗Yeah, it‘s a good thing to do, go to court‘.‖ 

Josie found the trial process re-traumatising and despite the sentence of imprisonment 

delegated to her perpetrator, her experience of trial caused her ongoing distress and frustration 

that outweighed any ‗success‘ afforded to conviction. Such experiences emphasise the way 

evaluations of being involved in the criminal justice system are constrained. Rather than any 

aspiration for justice, which as discussed in Chapter 1 and Chapter 2 is increasingly being put 

forward by governments as the goal for legal intervention, victim/survivors often evaluated 

their involvement in the criminal justice system as to whether it was ultimately worthwhile; a 

weighing of their personal harms against the outcomes. This was a result of the realisation 

that what they understood to be justice was not achievable through the system together with 

the limited capacity of the system to cater to their needs in the process. 

Josie‘s comments emphasise that judgements about the system are seen as procedurally and 

distributively unjust. That is the ultimate lack of faith and trust in the system, and 

discouragement from further institutional contact for victim/survivors. Research on the 

perceptions of procedural justice by victim/survivors of sexual assault and the impact that this 

has on the views of the criminal justice system in the United States has produced similar 

findings. Hickman and Simpson (2003), for example, found that for victims of domestic 

violence in the United States, both procedural (being treated fairly during the process) and 

distributive (preferred outcome) justice were necessary in their satisfaction with the police 

and decisions about re-use of the police services. Hickman and Simpson further argued that 

perceptions of procedural justice have been found to be better predictors of re-reporting than 

other factors, such as victim/survivor demographics – ethnicity, socio-economic background, 

age and marital status. Also, in his research involving surveys of 137 victims of violent crime 

in the United States (65% of who were survivors of rape), Orth (2002: 322) found that 

secondary victimisation was not attributable to psychological stress of the criminal justice 

process, but rather to victims‘ justice appraisals of both outcomes and procedures. This was 

also found to affect their trust and faith in the justice system and society more broadly. If the 

use of the criminal justice system by victim/survivors of sexual assault is desired, then these 
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research findings provide a concern for the need to enhance procedural justice for 

victim/survivors of sexual assault and to produce outcomes that reflect fair processes. 

Likewise, Fleury-Steiner et al. (2006) found that the intentions of victims of domestic 

violence to re-use the criminal justice system in the future were dependent on a match 

between their desired outcome and the actual outcome in their case together with their 

satisfaction with the treatment by system officials. 

6.4.3 Poor treatment, poor outcomes: the ordeal of injustice 

For the participants who felt humiliated and traumatised through the criminal justice process 

and whose case did not result in a charge or conviction, the system‘s processes served a great 

injustice. Although many victim/survivors‘ cases did not proceed to conviction and many 

experienced negative experiences throughout their engagement with the system, three 

participants experienced great trauma and injustice as a result of their engagement with the 

system: Hannah, whose case went to committal hearing and did not proceed; Felicity whose 

case went to trial and resulted in a not guilty finding; and Sophie who after years of contact 

with the police was charged with false reporting. These participants‘ narratives suggested that 

the further their case proceeded, the greater their investment in the case and the more 

desperate they became to secure a positive outcome to make the ordeal worthwhile. At the 

end of her involvement, Felicity said,  

I wrote a poem about taking the power back, but I never really took the power 

back.  And so what that leaves me with is a lot of anger.  You know, I am still 

as angry as I was beforehand and I kind of thought that I might get past some 

of that anger and I am angry. 

Felicity 

Felicity linked the outcome with power. Her case was tried and resulted in a not-guilty 

verdict. This was particularly disempowering for her, leaving her with continuing frustration 

and anger, a sense that there was no institution to go through in order to re-establish a 

meaningful sense of power. Similarly, as discussed in Chapter 6, Hannah felt that the cross-

examination at committal hearing left her embarrassed, distressed and disempowered.  She 

found the prosecutor‘s decision to terminate the case frustrating, particularly given that he 

framed the decision as being in her best interests. Professionals making judgments about 
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victims‘ needs was a clear source of frustration for participants in this study. While, as 

established in Chapter 5, they did not personally want decision-making power, they did want 

to achieve outcomes that met their justice goals, and for professionals to drive their personal 

justice agendas. The ability of the court process to have an impact on the wellbeing of those 

involved, particularly an ability to promote empowerment, links to the idea that courts can 

have healing potential. The potential to provide empowering experiences (in addition to 

distressing) has been advocated largely through the theory of therapeutic jurisprudence. 

Therapeutic jurisprudence advocates for laws and policies that maximize the therapeutic 

potential of the system, and minimize the negative (Bennett Cattaneo, Goodman, 2010; 

Caplow, 1998; Hartley, 2003; Simon, 1996; Winick, 1997). Bennett Cattaneo and Goodman 

(2010: 483) argue there are, ―two components at the core of empowerment: a psychological 

sense of power—an understanding of what one wants and needs and a feeling that one can 

reach those goals—and a real ability to effect change in important outcomes.‖ In establishing 

the relevance of empowerment for victims through the courts, Bennett Cattaneo and 

Goodman reiterate the importance of both process and outcomes in meeting victim/survivors‘ 

needs and, I would argue, in establishing justice from the system.  

Participants who experienced overwhelmingly difficult processes and negative outcomes, 

reflected that they were provided limited scope to consider their engagement with the system 

worthwhile. For their engagement to seem valuable, they required some positive experiences 

to draw on, yet these were not always available. Without offering victim/survivors positive 

rewards for their involvement with the criminal justice system the extent to which the system 

can be presented as a worthwhile avenue to pursue is limited. Despite considerable reforms 

aiming to improve the position and experiences of victim/survivors in the police and court 

processes (as mentioned the beginning of this chapter and in more detail in Chapter 2), those 

participants who had been in the system more recently had unfair and traumatising 

experiences, similar to those who went through the system decades ago. Indeed, two of the 

experiences referred to above (Hannah and Sophie) occurred within a year of being 

interviewed for this research; the other, Felicity, within the past seven years. This means that 

the reforms implemented in Victoria in response to VLRC recommendations to improve 

procedures for victim/survivors did not have an effect of providing participants in this study 
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with fair or less traumatising experiences relative to those who had been through the process 

before the reforms were implemented. Examining the aspects that were fundamental to 

promoting justice and injustice from the perspective of victim/survivors and incorporating 

these into responses is necessary if the justice system is to be established as a desirable 

avenue for responding to sexual assault. 

Together these findings emphasise the relevance of the relational components of procedures 

and outcomes and the importance of the overall experience in establishing justice. Other 

research has similarly found that the experiences of victim/survivors of sexual assault (and 

domestic violence) of the system as a whole is as, or more, important to them than what 

happens at the end of it (Bennett Cattaneo, Goodman, 2010; Fleury-Steiner, Bybee, Sullivan, 

Belknap, and Melton, 2006; Ptacek, 1999). The findings suggest that the stages of progression 

of cases through the criminal justice system do not necessarily align with greater feelings of 

justice or procedural fairness. Indeed, those whose cases progressed further had invested a 

great deal into the process and were therefore most susceptible to feelings of injustice, 

especially if the outcome was not to their satisfaction. This aligns with Lievore‘s (2005: 92) 

finding that women entering the criminal justice system were determined to see it through to 

the end, and were often bitterly disappointed when a decision was made not to proceed. In this 

research, if no conviction was made they were particularly likely to be frustrated at the 

system‘s inability to reward their investment. Even victim/survivors whose cases resulted in 

conviction did not necessarily feel that the criminal justice system provided better treatment 

or fairness than those that went no further than the police; rather, they still questioned whether 

it was worthwhile. This is because in the later stages of the criminal justice system – 

committal and trial – they felt that their safety, rights and wellbeing were compromised.  This 

emphasises that procedures and the outcomes through which they are achieved are connected. 

Both outcomes and processes are important in victim/survivors‘ overall judgments of justice 

and fairness. 

6.4.4 An unfair outcome undermines a fair procedure: official judgments, case 

results and justice 

In cases where victim/survivors were satisfied that the procedures were fair, outcomes were 

received more positively. This finding is supported by procedural justice theory that 



Outcomes and processes 

234 

participants in the process are more likely to accept negative outcomes if they feel that the 

process had been fair and open (King et al., 2009; Makkai and Braithwaite, 1996). 

Specifically, as outlined in Chapter 5, this research indicates that belief, validation, voice and 

control were essential to victim/survivors‘ perceptions that a process is fair. These elements 

also influenced how outcomes were received. For example, Naomi felt that she was not 

judged, had an opportunity to tell her story and for it to have been taken seriously by police 

and lawyers, had advocates (police, lawyers and advocates) acting in her best interest and was 

consulted on the decision not to proceed. These factors enabled the negative outcome (of non-

conviction) to be less harmful. Moreover, these aspects were her actual justice goals rather 

than a conviction. Others, for example, Mandy, felt that they were judged and that the 

prosecutors and police were not interested in pursuing the case (although they did so because 

it involved an admission of statutory rape). Mandy had to personally request to read her 

impact statement. The outcome, a good behaviour bond (―She ended up pleading guilty and 

got a good behaviour bond without a charge‖), was received as unsatisfactory. 

I would have felt that the system was more just...if my sister had been given a 

sentence that reflected the damage that she did to me instead of the focus on 

protecting her privacy. 

Mandy 

These findings reinforce the relational aspects of procedures and outcomes, and the need to 

empower victim/survivors throughout the process. Moreover, participants‘ narratives 

indicated that if these aspects of procedural fairness were included in the process, then the 

outcome was more likely to involve holding the perpetrator responsible and more likely to be 

received as satisfactory. Put concisely, if they were indeed believed and if the wrong of sexual 

assault was indeed taken seriously by officials, then the outcome certainly should be a 

conviction. 

Just as a more favourable outcome provided some relief to victim/survivors who had been 

through a distressing process, the validity of a supportive process could be undermined by an 

unsatisfactory outcome, for example, cases where a victim/survivor found the police 

particularly encouraging and supportive but the case nonetheless did not proceed further than 

their statement (for instance, as shown in Kane‘s comments earlier that the police said that his 
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case could proceed to court, but then it did not). This is because victim/survivors revised and 

reassessed their experience of the process against the outcomes of the case. 

Participants‘ narratives emphasised that it was not the outcomes alone that were of 

significance to them, rather the meanings that they assigned to the result. This included the 

messages sent to them through being treated a certain way or receiving a particular outcome, 

such as their value and worth, judgments made about their credibility, the commitment of the 

State to deal with a dangerous perpetrator, and official evaluations of the harm and wrong of 

their sexual victimisation.  Often this was manifested in a dichotomy of belief/non-belief or 

credible/non-credible. Participants assigned particular meanings to the outcome of their case 

and were conscious that the progression of their case through the system rested largely on 

their credibility. This could allow for a positive outcome to be confirming and validating, as 

in Danielle‘s case, which resulted in a conviction. 

I didn't feel a great sense, until really afterwards when I thought, ―No, I've 

been believed.  This has gone through.  He will be punished.‖ 

Danielle 

Danielle felt she had been believed and that her credibility was reaffirmed through the 

outcome of the trial. Alternatively, in the case of not progressing beyond the police, or in the 

case of a not guilty finding, the meaning victim/survivors attached to the outcome – that they 

were not credible, or that the perpetrator was able to maintain power and control over them – 

could be particularly distressing. For example, as presented earlier, Kane felt that his case did 

not progress because, his perpetrator is, ―an upstanding member of the community‖ and he is 

―just a nobody who has a mental illness.‖ 

Just as Kane and Danielle personalised the outcomes of the criminal justice process, 

Wemmers (1996: 202) has argued that procedures can too provide people with information 

about their value within the group; people are social entities where self-concept is closely 

linked with others. Their relative worth within the criminal justice system and the extent to 

which their experiences were valued were demonstrated through fair procedures that then 

resulted in satisfactory outcomes. Indeed, similar to Kane, many participants felt, or were 
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explicitly told, that the outcome was tied to negative perceptions of them. This may have been 

their mental health (for example, Hannah was told by the prosecutor that her case would not 

proceed in part because she was in hospital - ―[the prosecutor]…had said, ‗You know, part of 

the reason I‘m doing this is for your best interest because I can see that it‘s very traumatic for 

you‘‖). This was also tied to misconceptions of them as having a vindictive nature and other 

questions about the veracity of the crime were inferred (Felicity believed that throughout the 

trial the defence focused on the idea of her falsifying for financial gain – ―they made it all 

about the money‖). Finally, it also related to the status of the perpetrator relative to them (for 

example, Kane believed the police must have concluded that he was ―just a nobody who has a 

mental illness‖).  

Victim/survivors‘ stories revealed that, irrespective of being treated ‗nicely‘ by police, if the 

outcome was that the case did not proceed, victim/survivors‘ perceptions that the system was 

procedurally fair were undermined. Judgments about whether the criminal justice system 

provided them with fair treatment rested on positive outcomes – essentially holding the 

perpetrator to account. In this way, if an individual was believed and validated, this would 

ultimately be demonstrated by the system through a police charge and conviction.  There was, 

for participants in this study, a clear conclusion that an (unjust) outcome was the direct result 

of the (unfair) process. This differs from some past research that has emphasised that 

procedural justice is more important to victim/survivors of sexual assault. McLachlan (2007), 

for example, found from interviews with eleven women victim/survivors of rape in South 

Australia that at the reporting and investigation stages, judgments about good practices were 

based on ‗procedural justice‘ rather than ‗outcome justice‘. According to McLachlan, this was 

characterised by strong communication, empathy and professionalism at an individual level 

and consistency at an organisational level. In my research, however, participants drew on their 

overall experiences with the criminal justice system, linking inadequate outcomes to structural 

issues and, often retrospectively, a lack of commitment by the police and prosecution to 

pursue their case. Negative outcomes demonstrated to victim/survivors that the system‘s 

procedures were inadequate in enforcing the law. This also meant that information about the 

process and the limits of the legal system did not provide an adequate shield for 

victim/survivors‘ preparedness for negative outcomes. 



A fair way to go 

237 

6.5 Not proceeding: in whose best interest? 

Even in cases that resulted in a conviction, victim/survivors generally felt little confidence in 

the system‘s ability to deliver justice. This was both because of how they were treated 

throughout their involvement in the process and because they felt their individual justice 

needs were given low priority within those of the broader ‗public interest‘ and this sent 

messages to them about their individual worth and the State‘s empathy for the harms they 

personally endured. This finding reiterates that, in some instances, fair treatment supersedes 

positive outcomes. For the victim/survivors a ‗positive‘ outcome following from poor 

procedure was seen as inadequate, but fair treatment did influence the receipt of an outcome, 

good or bad. 

As I have discussed in Chapter 2, sexual offences are processed by the criminal justice system 

as harms against the State, not against individual victim/survivors. As such, the State is 

represented as the adversary of the defendant in a criminal trial. In the system, 

victim/survivors were witnesses rather than clients, and complainants rather than victims. 

Given this, they were afforded little, if any, control over decisions relating to the case. Indeed, 

referring to the position of victims in the justice system McBarnet (1983: 300) stated, ―[i]f 

victims feel that nobody cares about their suffering, it is in part because institutionally nobody 

does…‖ (emphasis in original). This raises concerns about the need to ensure that victims‘ 

experiences of crime remain with them and are not appropriated by State institutions 

(Christie, 2010: 116). This position challenges the depersonalisation of conflicts that comes 

with state controlled interventions to crime and instead reiterates the need to keep individual 

victim/survivors‘ experiences central to response processes. While there have been significant 

reforms to the criminal justice systems since the 1980s, including a range of attempts to 

respond to victims‘ needs, the personal experiences and impacts of the crimes on individual 

victim/survivors is not the central focus of the criminal justice system. Participants in this 

study, in line with past research (Herman, 2005; Koss, 2006), were shocked and concerned 

when they realised that their interests were not a priority to the system and that they lacked 

control over critical decisions including whether and how their case is pursued. 
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You know I‘m a person being violated in, I would say, one of the worst ways a 

person could be violated and I get this little letter to say sorry it‘s not really 

important. For the criminal justice system to say, ―Well it‘s not worth our 

pursuing‖ that‘s the bit that‘s been the hardest. Apart from the abuse itself, that 

part has been really hard. It almost felt like being abused again.  

Penny 

So yeah we should be seen to be right from day one until we‘re proven not. At 

least then you‘d feel like the country you live in and the state you live in, that 

you pay taxes for is actually going to look after you. 

Evan 

I was told that it was not in the public‘s best interest to proceed… I thought 

that was bizarre as well because I thought when is it in the public's interest to 

proceed?  It's an interesting notion, I think, to use.   

Sarah
24

 

As demonstrated in these participants‘ comments, decisions about pursuing cases highlighted 

the disjuncture between the legal system‘s operation and individual victim/survivors‘ justice 

needs and status as an individual that had been victimized. This included the messages it sent 

to them about the seriousness of the crime against them, their credibility and worth, and the 

State‘s investment in responding to sexual offences. The prioritisation afforded to proceeding 

with certain cases rather than others seemed to denigrate the value of their experience and to 

question their credibility as a person. Indeed injustice in decisions not to pursue the case was 

even more distressing because participants were able to associate decisions about the 

progression of their case with their credibility, such is apparent in Kane‘s conclusions that he 

was a ―nobody with a mental illness.‖ As I established in Chapter 5, even in instances 

involving participants whose cases did progress through the system, victim/survivors were 

aware of the role of credibility and official‘s presumptions about what constitutes a serious 

offence in their decision-making. This meant that the outcome was received as less about 

justice and more about their credibility (for example, Josie stated ―I was kind of the ideal 

victim so in that sense the police did everything that they could‖). 

                                                           
24

 Sarah was sexually assaulted by a general medical practitioner later identified by authorities as offending 

against a number of his patients. 
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Participants‘ feelings of being personally discredited are supported by past research which has 

associated the progression of sexual assault cases through the system with belief, credibility, 

stereotypical attributes and evidence (Heenan and Murray, 2006; Jordan, 2004a, 2004b; King, 

2009; Lievore, 2004). These findings all reflect the procedural inadequacies in achieving 

‗just‘ outcomes for victim/survivors of sexual assault, and the unfair distribution of cases (and 

of the victims and perpetrators) that proceed against those that do not. Justice is further 

compounded for those with justice least available to them. Not pursuing cases considered 

likely to result in successful prosecution adds further to the harm of victim/survivors – who 

perceive the system is treating them as less credible people and less worthy of a response – 

and, ultimately, reinforces injustice faced by victim/survivors. 

As the participants‘ comments above emphasise, being told that pursuing their case is not 

worth public resources contradicts current messages from the government regarding public 

investment in providing justice for victim/survivors of sexual assault. As established at the 

beginning of this chapter, the Australian government has declared a public interest in 

responding to sexual assault. One aspect of this concern includes providing fair and just 

responses to those who come in contact with the system. In dealing with sexual assault within 

society there is a public interest in pursuing cases, increasing conviction rates and in reducing 

the incidents of sexual assault. In responding to victim/survivors who fall within the most 

vulnerable and marginalised groups within society, this increase must include ensuring that 

those cases that are less likely to succeed are still pursued. The responsibility of social 

response to sexual assault is consistent with feminist advocacy and prevention, and society 

needs to take responsibility for its contribution in the causation of sexual assault and its 

complicity through inadequate responses. 

6.6 Conclusions 

Participants in this study indicated that procedures that are respectful and responsive to their 

individual justice needs are necessary in fully realising outcomes of justice. Only when 

procedures correspond to their justice goals will they be seen to function in a beneficial and 

effective way for victim/survivors. These findings reiterate the relational nature of procedures 
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and outcomes. Positive experiences during processes were undermined by unsatisfactory 

outcomes. Outcomes that affirmed charges and convictions were considered ‗not worth it‘ if 

victim/survivors had to endure procedures that considered were unfair and unjust. Unfair 

procedures that led to outcomes that perceived as unfair from the perspective of 

victim/survivors confirmed to them that not only was the system inadequate but the society 

within which it operates is profoundly unjust. In order to facilitate the attainment of justice 

through the criminal justice system, participants endorsed procedures that empower, respect 

and prioritise the needs of victim/survivors to produce the outcomes that align with their key 

justice objectives. 

Procedures themselves had the capacity to mould and develop victim/survivors‘ justice goals.  

This reiterates the necessity in ensuring that the criminal justice system has the structural 

capacity for victim/survivors to be treated with respect and dignity. Victim/survivors forced to 

resign to what the system could offer them in its current condition perceived the criminal 

justice system as inadequate. Fair procedures were reflected in the system‘s structural 

capacity to respond to them adequately, the treatment they received by police and legal 

personnel, and establishing outcomes that met their justice goals (such as a conviction, 

warning the perpetrator, imprisonment or personal validation). Finally, the delivery of 

outcomes represented the intersection of procedure and outcome. In court this process was 

signified by ceremonies and rituals that made way for a pivotal point of justice or injustice. 
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CHAPTER 7: CONCLUSIONS 

This research has established that victim/survivors of sexual assault do not have a uniform 

understanding of justice nor are their procedural justice system needs universal. Rather, there 

was considerable variation and occasional contradictions in participants‘ views about justice. 

These findings present a challenge to current sexual assault policy discussions that make 

reference to victim/survivors‘ justice needs as homogeneous and that frame these needs 

largely in terms of reducing trauma in processes and improving outcomes (principally through 

increasing prosecution and conviction rates). This research indicates a range of ways in which 

reforms and initiatives could be made with the potential to transcend individual differences in 

experience and views. 

7.1 Justice and power 

One way to navigate the diverse meanings of justice presented by participants in this research 

into constructive suggestions for system and social change is to consider victim/survivors‘ 

justice needs with reference to issues of power. Indeed, while victim/survivors presented 

diverse justice needs, these were overwhelmingly connected to issues of power. Sexual 

assault can be understood as a crime that is principally about gender and power and, to gain a 

sense of justice from system responses to sexual assault, victim/survivors sought to re-

establish a sense of power and control. However, as I have discussed throughout this thesis, 

the criminal justice system was largely disempowering and re-victimising for 

victim/survivors. From a victim/survivor perspective, in many ways the criminal justice 

system reproduces the power dynamics of the abuse itself – victim/survivors are often 

disregarded, lack control over the processes and are subjected to humiliating and degrading 

interactions. 

According to participants‘ narratives discussed in Chapter 4, Chapter 5 and Chapter 6, justice 

was tied to power dynamics on various levels. In the first instance, having been sexually 

assaulted, victim/survivors were overwhelmed with feelings of disempowerment and 
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injustice. Following this, unequal power dynamics between individual victim/survivors and 

their offenders continued to be reproduced through systems that responded with disregard to 

victim/survivors‘ needs, communities that appeared complacent about sexual assault and 

conditions that supported perpetrators. Victim/survivors, therefore, found themselves in a 

disempowered position relative to their offenders, the criminal justice system, communities 

and social networks, and in society. This position reaffirmed feelings of injustice. The 

research findings in this thesis also revealed a few exceptions: instances where 

victim/survivors achieved some sense of justice. The various circumstances that contributed 

to some sense of justice for these victim/survivors all had in common that they enabled the 

victim/survivor to regain power in some way: their experiences were validated, their 

perpetrators were in some way held accountable and they were supported by their families, 

friends and criminal justice representatives. 

Just as victim/survivors‘ disempowerment operated on various levels of interactions with 

others, so too did their understandings of justice. Participants‘ various meanings of justice 

reflected their individual experiences and values; they were integral to how victim/survivors 

saw themselves as people, their relationships with others, and how they understood society. 

As I discussed in Chapter 4, participants understood justice to be multifaceted and to traverse 

multiple levels: individual, system, community and societal. Attaining a sense of justice in 

relation to having experienced sexual assault principally involved addressing power dynamics 

on these respective levels. That is, according to the findings of this research, establishing a 

meaningful sense of justice could be facilitated or inhibited by the power afforded to 

victim/survivors in formal system responses, community offerings of support and societal 

contributions to censure the crimes. 

Attending to power discrepancies on various levels to promote justice for victim/survivors of 

sexual assault reflects, to some extent, ecological conceptualisations of causes and responses 

to violence against women. Ecological frameworks identify sexual assault as a phenomenon 

involving a complex interplay between personal, situational and socio-cultural factors (Heise, 

1998). Drawing on a framework for understanding violence, the World Health Organisation 

(2002: 12-14) established a range of factors in understanding violence against women that 
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occur on various levels of social interaction: individual, which include characteristics and 

personal histories of perpetrators and victims; relationships, such as contribution of partners, 

peers and families; community, which considers the context within which social relationships 

are embedded, such as neighbourhoods, schools and workplaces; and societal, which includes 

broad factors that create a social climate that condones violence against women, such as 

norms and attitudes and inequality. This framework has been employed by VicHealth 

(2007:12-13), Victoria‘s key health promotion organisation, to establish violence against 

women prevention initiatives that target determinants at the respective levels – individuals, 

communities and society. Given that it has been applied both locally and internationally to 

develop initiatives in violence against women, the ecological model presents a tangible way to 

consider how attaining justice through regaining power can be facilitated for victim/survivors 

of sexual assault by addressing reform and practice on various levels. With the aim of 

supporting such a reform strategy, I conclude this thesis by considering how justice for the 

victim/survivors of sexual assault who participated in this research involves addressing power 

dynamics on individual, system and societal levels. I do this by drawing on some of the 

examples of victim/survivors‘ justice needs that have been provided throughout the thesis and 

suggesting the implications these have on policy and practice direction within these various 

levels of response. 

7.2 Addressing power on an individual level 

Addressing individual level power discrepancies within the criminal justice system may 

enhance procedural fairness and opportunities for justice for some victim/survivors. 

Strengthening the provision of information, developing victim advocacy and implementing 

ways of recognising victim/survivors‘ contributions to criminal justice are all examples of 

how victim/survivors‘ justice needs could be better met through changes on an individual 

level. 

In Chapter 4, I established that the key to perceptions of fair procedures is the provision of 

information to victim/survivors of sexual assault. Information offered a source of 

empowerment to victim/survivors as it equipped them with the knowledge and resources 
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required to prepare them for system procedures and to make educated decisions about their 

involvement. However, providing more information about the system did not suffice in 

empowering victim/survivors. Rather, participants expressed that they had very specific 

information needs and ideas about the nature of communication. For example, they wanted to 

be kept up-to-date about the progress of their case and for this to be delivered to them in a 

sensitive and supportive manner. They did not want to have to repeat their stories or to deal 

with multiple criminal justice representatives. Many participants in this research expressed 

that the information they received was inadequate: information was sometimes inaccurate, 

messages were regularly delivered insensitively, they were often not updated about the 

progress of their case, communication was inconsistent and involved many different staff 

members, and reasons provided for not pursuing the matters were perceived as insufficient. 

These issues were experienced as much by those who had been in recent contact with 

services (that is, from 2007, and a year following the implementation of major VLRC 

reforms) as by those who had been in contact with the system decades earlier.  

One way of empowering victim/survivors on an individual level could, therefore, involve 

ensuring that all victim/survivors who are considering reporting their crimes to the police are 

provided with adequate information about the criminal justice system and that they receive 

dependable communication about their case. Developing mechanisms to ensure all 

victim/survivors contacting any key service for help – such as victim help lines, police, 

hospitals and sexual assault centres – are provided with practical written information about 

the criminal justice system and other services would go some way to address this issue. To 

meet their information needs, it is important that this information is provided to 

victim/survivors in a form that is accessible. That is, information must be delivered in a form 

that is language, culturally, developmentally and ability appropriate to individual 

victim/survivors. Some sexual assault services have developed resources or kits containing 

legal information that are provided to sexual assault victim/survivors who are considering 

reporting. Some services have also developed crisis care responses that provide 

victim/survivors of sexual assault with personal contact to talk through their options and 

rights. Ensuring that all victim/survivors have access to up-to-date information about the 

criminal justice system could be assisted by sourcing services to manage information 
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resources, developing protocols between services and implementing referral plans at the 

point of contact. Providing personal contact with victim/survivors of sexual assaults that 

occurred some time ago in addition to those who have experienced recent assaults would also 

help ensure that this justice need is met for a greater number of victim/survivors. 

Issues around access to information also extend to victim/survivors‘ needs for involvement, 

consultation and decision-making in the criminal justice system. Christie (2010: 121) argues 

that enhancing the role of victim/survivors rests in enabling greater interpersonal contact 

which promotes the power to understand rather than strengthening their position within the 

system per se. Indeed, this argument indicates that it is the quality and contribution of 

victims‘ involvement that is of value rather than increased involvement. Victim/survivors in 

this research did not simply desire to become more involved or to be provided with greater 

decision-making power. Rather, they wanted to be included in very specific ways, such as 

being afforded an official role in the system beyond that of a witness, receiving consistent 

communication, being kept informed about the progression of their case, and for their wishes 

and needs to be considered during decision-making processes. The opportunity to voice their 

experiences and for their needs to be accommodated were more important than playing a 

direct role in the process. In practice this includes developing ways to ensure that 

victim/survivors‘ experiences and needs are recognised, respected and have an impact on 

procedures. It was clear in the research findings that the level of involvement they sought in 

the system varied considerably amongst individuals. However, the exclusionary nature of the 

system, their marginal role in the process and the lack of consistent communication that they 

received about their case (regarding its progression and decision-making) was 

disempowering and contributed to perceptions of procedural injustice.  

Providing a victim-advocate for victim/survivors of sexual assault throughout their 

engagement with the system would be one practical way to address this justice need. This 

could involve the introduction of case-management and victim/survivor services to represent, 

support and advocate for individual victim/survivors. These support and advocacy workers 

could deliver a service that has a commitment to dealing with and advocating for 

victim/survivors‘ needs, navigating the criminal justice system, being present during police 
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interviews and witness presentations, and collaborating with all relevant services on behalf of 

individual victim/survivors. This could assist with managing victim/survivors‘ expectations 

and empowering them throughout the system by enhancing their involvement, keeping them 

informed and providing support through decision-making processes. Some sexual assault 

support centres already undertake a role in advocating and supporting victim/survivors of 

sexual assault through the criminal justice system and it is necessary to avoid duplicating 

services. Often however, services do not have the capacity to manage this role within limited 

and already stretched budgets.  

What is required is for such services to be developed and systematised throughout the state to 

enable all victim/survivors accessing the criminal justice system to have access to adequate 

levels of information, support and advocacy.  An example of an initiative that has gone some 

way to address criminal procedural justice needs in Australia is Canberra Rape Crisis 

Centre‘s Wraparound and Case-Tracking project (ACSSA, 2010). This initiative includes 

providing victim/survivors who are considering reporting an incident to police with a case 

manager. The case manager, most regularly from the sexual assault service, liaises between 

individuals involved in the criminal justice responses (police, forensic examiners, prosecutors 

and support services) and assists the victim/survivor throughout their involvement in the 

criminal justice system. Additionally, with the consent of participating victim/survivors, 

these services collaborate about cases at monthly meetings to discuss case progression. While 

a review of this service has demonstrated improved collaboration and markedly increased 

rates of referrals from the police to the project, the extent to which this is enhancing 

victim/survivors‘ justice experience needs to be further investigated. In addition to further 

evaluation of the effectiveness of this service, the feasibility of transferring this model to the 

Victorian context requires further examination. Nonetheless, this initiative demonstrates how 

case management can be applied and, upon further investigation, could provide some insights 

for developing a similar model in Victoria.  

There are also examples of international initiatives addressing the need for victim advocates 

within the justice system, such as the National Victims‘ Service Homicide Scheme in 

England and Wales (Victim Support, 2010). This scheme runs out of the United Kingdom‘s 
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Victim Support Service and involves the delegation of a caseworker to the families and 

friends of a murder or manslaughter victim. The caseworker assists with both personal tasks 

such as arranging counselling, home assistance and getting legal advice as well as criminal 

justice procedures, such as police investigation, inquests, compensation applications, trials 

and post-trial support. The extent to which programs, such as the Homicide Scheme, can 

assist with meeting sexual assault victim/survivors‘ procedural justice expectations requires 

further investigation. Existing services in Victoria, such as Centres Against Sexual Assault 

and Victim Support, could cater to this need if they are supplied with adequate funding, 

resources, expertise and priorities to provide ongoing support and advocacy throughout the 

duration of individual victim/survivors‘ involvement with the criminal justice system. 

Dedication to victim support, training about criminal justice processes and collaboration 

capacity are also required to deliver victim support and advocacy services. While services 

such as the Homicide Support initiative and Wraparound and Case-Tracking projects offer 

some promising ways of enhancing victim/survivors' involvement in the criminal justice 

system, further research on the effectiveness, suitability and transferability these (and other) 

initiatives to the Victorian context is required. Such research needs to consider the 

perspectives of victim/survivors in determining their suitability. 

Another issue that could be addressed at an individual level is the management of 

victim/survivors‘ expectations of the criminal justice system. Unrealistic expectations about 

what the justice system could deliver in terms of a fair and just response placed 

victim/survivors in a compromised position, where their goals were unreachable and their 

involvement was unfulfilling. An example involving one participant, Evan, was provided in 

Chapter 6 that dealt with this issue in a helpful and practical way. Evan received advice from 

his counsellor to consider each step within the criminal justice system (contacting the police, 

making a statement, hearing that his perpetrator had been contacted and so on) as a victory. 

This break-down of the process was beneficial to Evan in that it provided him with a feeling 

of achievement out of his involvement with criminal justice system even at the initial stages. 

Evan‘s experience suggests that one helpful way to assist victim/survivors with dealing with 

the progression of their case through criminal justice system could be to implement best 

practice guidelines that break down each stage and provide victim/survivors with 
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reinforcement and benefits at each stage. This requires implementing ways of providing 

victim/survivors with encouragement, support and rewards at every stage and ensuring that 

the value of their contribution is officially acknowledged. Changes could include adjusting 

procedures, such as contacting victim/survivors at each stage to update them about the 

progress of their case, providing victim/survivors with a letter that reiterates the value of their 

contributions, ensuring official records of the crimes are made for all reports to police 

(except for instances where this is explicitly against individual victim/survivor‘s wishes), 

initiating a greater number of investigations, increasing the number of perpetrators contacted 

and interviewed by police. These actions may provide victim/survivors with an opportunity 

to regain some power even at the initial stages, and to feel that their engagement with the 

system has been worthwhile rather than counterproductive.  

The examples provided above all demonstrate how fair procedures and access to justice can 

be promoted by addressing power dynamics at an individual level. Specifically, these 

examples present strategies for moving the position of the victim/survivor within the criminal 

justice system from a relatively disempowered position – one characterised by 

marginalisation, uncertainty and where their contribution to criminal justice is largely 

disregarded – to a more empowered position, by enhancing their knowledge, strengthening 

their role in the justice system, ensuring they have adequate and streamlined support and 

advocacy, and by formally acknowledging and rewarding their contribution to criminal 

justice. 

7.3 Addressing power for victim/survivors at a system level 

The extent to which victim/survivors‘ can be empowered within current system structures 

and addressing only individual level factors is limited. This is because, as I have argued 

throughout this thesis, the system‘s current structures create an operating environment within 

which victim/survivors are placed in an overwhelmingly disempowered position. These need 

to be considered together with system and societal level changes. System level changes to 

empower victim/survivors of sexual assault include challenging the criminal justice system‘s 

structures, legislation and procedures. Confronting values and practices that are conducive to 
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disempowering victim/survivors is necessary in order to establish a meaningful sense of 

justice and procedural fairness for victim/survivors through the criminal justice system. 

Specifically, this requires dismantling customary legal methods and rules that are unhelpful 

to responding to sexual offences and that are damaging to victim/survivors, such as the ways 

witnesses give testimony, restrictions and representations of evidence, the orientation of due 

processes that excludes victim/survivors and community safety, and upholding legal 

administration over addressing sexual offending as a social issue. Moreover, the 

accountability of the system to victim/survivors and society, not just to those accused of 

crimes, needs to be realised. 

Chapter 4 established that an opportunity to voice their experiences in a safe and supportive 

environment and for their stories to be responded to productively was important for 

victim/survivors to regain some sense of power and justice. Participants voiced their 

experiences through a number of different means, such as publishing books, attending speak-

outs or writing letters to their perpetrators. The criminal justice system did not allow their 

stories to be heard in an empowering manner: police interviews were focused on details and 

evidence; committals and trials silenced, undermined and ridiculed their experiences; and 

victim impact statements focused on demonstrating harm, were restricted to sentencing 

stages, were presented as an adversary to mitigating circumstances and relied on judicial 

interpretation. Victim/survivors nonetheless maintained that the criminal justice system was a 

powerful tool in validating their experiences and that it should provide a space for them to 

have their ‗day in court‘. The system maintained strong symbolic power by representing the 

State‘s principal institution for dealing with crime. Together this suggests that developing 

new and empowering ways to include victim/survivors‘ experiences is necessary to address 

this key barrier to justice, and that alternate avenues need to be flexible enough to respond to 

a variety of needs yet formal enough to represent symbolically the seriousness of the crimes 

and offer victim/survivors validation.  

One practical way to address this justice gap is by enhancing and developing mechanisms to 

respond to victim/survivors‘ experiences. This could include setting up procedures that have 

a purpose of promoting understanding rather than proving details of specific incidents or 
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demonstrating harm. Compensation tribunals offer one already established system that could 

be developed to include procedures that respond more comprehensively to victim/survivors‘ 

experiences and justice needs. As I argued in Chapter 4, these currently fall short of 

delivering a meaningful form of justice for victim/survivors largely because they retain 

adversarial methods, focus on proving damages and demonstrating victimhood, and measure 

harm to calculate distribution of funds. The Ontario Grandview Redress Scheme, also 

discussed in Chapter 4, may be informative and useful for the Victorian context. Aspects of 

the scheme were evaluated as rewarding for participating victim/survivors of institutional 

child abuse because they were developed to respond to needs put forward by the 

victim/survivors themselves and involved procedures centred on acknowledgement and 

validation of their experiences. Providing victim/survivors with greater control and discretion 

about how their experiences are represented in procedures, organising the procedures around 

understanding rather than proof, and providing the magistrate with flexibility to address the 

concerns brought forward by individuals are all aspects that could be incorporated into 

tribunal process. These aspects promote victim/survivor empowerment by moving away from 

demonstrating harm and victimhood to orienting the procedures around understanding, 

respect, recognition and education. 

The use of victim/survivors‘ experiences and knowledge in adversarial processes, 

particularly committal and trial, signified gross injustice according to the participants in this 

research. Enhancing victim/survivors‘ voices in criminal justice proceedings requires 

significant consideration and development that goes beyond the capacity of this thesis. The 

findings did, however, indicate that to embrace rather than to undermine victim/survivors‘ 

testimony necessitates a shift away from customary adversarial rules and standard legal 

procedures, such as strict evidentiary rules that restrict what can be said and subjecting 

victim/survivor- witnesses to rigorous cross-examination by defence lawyers. Further, 

establishing ways to empower victim/survivors through voicing their stories in the legal 

context requires a re-conceptualisation of conventional understandings of fair processes that 

recognise the disempowered position of victim/survivors (not only perpetrators) in the 

criminal justice system.  
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One area that could be explored further to enhance the position of victim/survivors is the 

feasibility of piloting different ways for them to give testimony that affords greater control 

over the content and process. Currently in Victoria, victim/survivors are offered an 

opportunity to submit a victim impact statement to be considered during the sentencing of 

convicted perpetrators. Developing this idea further and implementing it in other stages of 

the process could be helpful in strengthening the use of victim/survivors‘ voice in the system. 

For example, victim/survivors (or a nominated representative) could introduce their story at 

the outset of the trial in their own words and include contextual information and aspects that 

they determine as relevant to their experience of sexual assault. Further investigation into the 

feasibility of piloting an initiative such as this is in Victoria is required. There is also a need 

to consider further international examples that have used victim/survivors‘ stories in ways 

that are empowering. For example, this could include drawing on more inquisitorial 

approaches to court procedures, which enable a greater amount of contextual information to 

be included, that have the capacity to address social and relationship power dynamics that 

underpin sexual offending, and that focus on establishing truth rather than proof. Researching 

the value of various international systems from the perspective of victim/survivors who have 

participated provides one avenue for investigating this idea further. 

A final example that challenges the distribution of power at a system level is the capacity for 

the system to address perpetrator responsibility. Participants in this research overwhelmingly 

expressed that perpetrators needed to be made accountable for their crimes and to receive 

consequences. Participants‘ whose perpetrators took responsibility for their crimes and 

received adequately severe consequences (such as being charged or sentenced to a term of 

imprisonment) felt that they had regained a level of power and, at the same time, some power 

had been taken away from their perpetrators. Moreover, victim/survivors felt that the 

criminal justice system should play a greater role in encouraging perpetrators to admit to 

their offending and take responsibility for their behaviour. There are system level changes 

that could go some way to addressing this ongoing power discrepancy between victims and 

their perpetrators within current system structures. For example, in response to low 

admission rates in cases of sexual offending, Kebell, Hurran and Mazzerole (2006) put 

forward ethical police interview strategies to elicit a greater amount of evidence and to 
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encourage greater levels of confessions amongst guilty offenders. Further developing this 

initiative and evaluating its impact on encouraging a greater rate of admission, increasing the 

number of police charges and improving conviction rates is feasible.  

However, a more comprehensive way of overcoming perpetrators denial of responsibility for 

their crimes in the criminal justice system requires an examination of whether criminal 

justice practice could adopt different values. Specifically, this includes the system playing an 

active role in encouraging perpetrators to take responsibility for their offences rather than 

enabling them to deny or minimise their crimes through standard legal rules. This perspective 

questions the role of the criminal justice system and, particularly, whether it has the capacity 

to adopt problem-solving functions, including responding to perpetrators tactics such as 

denying their crimes (or reframing them as consensual sex) and relying on social norms and 

standards to justify their behaviour. This direction reflects the idea of dealing with crimes as 

social problems, and has been taken up, to some extent, in the area of drug crimes and family 

violence in the form of problem-solving courts, which were mentioned in Chapter 2 and 

Chapter 4. These courts aim to deal with crimes within their social context and to play an 

active and productive role in dealing with underlying issues, preventing further offending and 

supporting those implicated by the crimes (both perpetrators and victims). Ideas presented by 

these problem solving models of responding in capacity building ways could be further 

developed and extended to sexual offences, and applied to police responses, lawyers‘ roles 

and court procedures. That is, the function of the criminal justice system could be extended 

to address sexual assault and perpetrator tactics rather than to process crimes based on 

customary adversarial notions of justice. 

Finally, as I established in Chapter 5, empowering victim/survivors on a system level 

requires the criminal justice system to be held to account for the decisions it makes around 

cases. This includes recognising and responding to the implications that case outcomes have 

on individual victim/survivors, perpetrators and communities. Issues for accountability 

include victim/survivors‘ emotional wellbeing and safety, messages sent to non-convicted 

perpetrators and community welfare. System accountability could be responded to by 

introducing systematic monitoring of system process and outcomes as well as reviewing the 
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value of the processes from the perspectives of victim/survivors, accused perpetrators and 

others who have a stake in the crime/s. This could be achieved through independent reviews 

that assess the effectiveness of the system in processing sexual offences cases both 

quantitatively (for example outcome statistics and case characteristics) and qualitatively (for 

example interviews with participants). 

System structures, including adversarial frameworks, place victim/survivors of sexual assault 

in a disempowered position within the criminal justice system. These aspects include: the use 

of legal discourse at the expense of victim/survivor-led narratives, which degrades their 

experiences; strict evidentiary rules and disregard of social contexts fails to address 

relationship power dynamics that are central to experience of sexual assault; and denial by 

perpetrators is rewarded through low rates of charging, prosecution and conviction. 

Developing ways to address these structural issues so that victim/survivors are able to express 

their experiences in robust and supportive ways, to enable contextual information about 

sexual offending to be included and to promote accountability amongst offenders all go some 

way to redistribute the power between the criminal justice system and victim/survivors of 

sexual assault. 

7.4 Addressing power at community and societal levels 

This thesis has established that the criminal justice system exists within a broader social 

context and influenced by community and societal values, cultures, social and gender norms 

and understandings about sexuality and sexual assault. This affects the experience of justice 

for victim/survivors in many ways. The findings in this research indicate that 

victim/survivors understood their experience of sexual assault and responses to be facilitated 

by conditions within their immediate communities or social networks and society more 

broadly. For example, Chapter 4 identified that many participants understood their treatment 

within the criminal justice system and by family, friends and others in their social network to 

be related to their relative disempowerment in the broader social setting. The research also 

established that many participants understood justice to involve community safety and sexual 

assault prevention. In this way, according to victim/survivors, justice was established as an 
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issue that warranted intervention on a societal level. It follows then that rather than focusing 

on victim/survivors‘ individual needs and framing these in terms of harm and therapy (which 

is often the focus of victim-centred debates), there is a need to address issues of power within 

broader social environments that facilitate sexual assault and strengthen responses that 

sanction offenders and support victim/survivors. This includes considering justice on a 

societal level and engaging with broader safety and prevention agendas, attending to cultures 

that condone sexual assault and addressing social norms and practices that support sexually 

exploitative behaviours.  

Individualised responses such as the criminal justice system, crimes compensation and civil 

remedies move away from addressing societal structures that produce and reproduce power. 

Bumiller (2008: 98) argues that, ―the rhetorical attribution of [state] dependency masks the 

structural conditions which produce unequal power arrangements and perpetuate gender 

domination.‖ The state produces structural conditions that necessitate women‘s reliance on 

state interventions and system responses. Policies that focus only on system responses in 

aiming to address disempowerment predictably fall short as they do not address the broader 

social environment that gives way to disempowerment and inequality. As Bumiller (2008: 

98) also argues, ―More realistic solutions must begin with the recognition of how violence 

and other aspects of women‘s situations have created a complex web of social disadvantage.‖ 

To address justice for victim/survivors, and to respond to sexual assault on a societal level, 

greater effort needs to be put into addressing multifaceted social structural issues that 

contribute to the disempowerment and marginalisation of those subject to sexual assault. 

Empowering victim/survivors (and those vulnerable to sexual assault) includes addressing 

social justice generally and power dynamics within society. This means, for example, 

ensuring that women are provided with adequate opportunities for education, employment, 

financial security and housing, and that children‘s rights to safety and protection from harm 

are prioritised. It is also important to invest in providing greater assistance to communities to 

equip them with the capacity to deal with social inequality and disparate power that gives rise 

to sexual assault and that discourages or excludes women from seeking responses. 
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In this thesis, one victim/survivor, Michelle, gained a sense of empowerment through 

participating in a ‗speak-out‘ about violence against women. Her audience, comprising peers, 

provided her with support and validation and reinforced her strength for speaking out about 

her experience. According to Michelle, ‗speaking out‘ at this event shifted her status in 

relation to both her family and community. She transformed from a silenced and isolated 

victim to one with the power and support to change not only her position as a victim/survivor 

of sexual assault but also that of others. Her involvement in the speak-out equipped her with 

the courage to approach her family and perpetrators about the crimes. Importantly, this 

initiative connected her experience of child sexual abuse to a broader social agenda: a 

political movement against violence against women and children. The impact that this 

experience had on Michelle reiterates the need for opportunities to be provided for 

victim/survivors to share their stories in contexts that contribute to individual empowerment 

and action against sexual assault within society. Ensuring that there is adequate promotion, 

space and resources available for organised movements against sexual assault, that situate 

victimisation within the broader socio-political context, is one way to address this justice 

need. 

Other examples of initiatives that aim to address wider social issues that contribute to the 

disempowerment of victim/survivors and the perpetration of sexual assault include 

community education programs around respectful and ethical relationships that challenge the 

hegemonic masculinity that supports violence towards women. A specific example of such a 

program is Sex and Ethics, which focuses on promoting ethical, non-violent relationships by 

encouraging young people to gain knowledge and skills about negotiating and making 

choices about sexual intimacy. Sex and Ethics aims to empower young people to make 

ethical decisions about relationships, to negotiate sex and to prevent unwanted, pressured and 

coerced sex. This program addresses power dynamics by educating young people about 

sexual assault and developing their capacity to make ethical choices about sex, and has been 

evaluated as effective in changing attitudes and behaviour in these respects (Carmody, 

2009a; 2009b). 
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The application of education programs, such as Sex and Ethics, in Australia has been largely 

restricted to young people and certain groups such as schools, youth groups and football 

clubs. While this is an important contribution to addressing sexual assault, there is a need to 

extend these initiatives to communities more generally. To address sexual assault prevention 

more fully, education programs need to operate in conjunction with the myriad other issues 

that reinforce cultures supportive of sexual assault (such as media and popular cultural 

representations of women and sexual assault, sanctions that continue to fail to protect women 

and children, and so on). In terms of education, this means addressing social and cultural 

values about the understanding of gender, sexuality and relationship power dynamics 

throughout society. 

7.5 Conclusion 

Overall, this thesis has argued that greater recognition needs to be given to how 

victim/survivors understand justice. There was considerable variation in the meaning of 

justice for the participants in this research (reflecting their different values and experiences) 

and a range of developments that rise above these differences is required in order to deliver 

justice to individual victim/survivors. Providing justice requires developing system responses 

in ways that are flexible enough to meet diverse victim/survivor needs while maintaining 

formalities that are required to demonstrate symbolically that sexual assault is a crime against 

society that warrants serious intervention. This means addressing victim/survivors‘ needs by 

considering justice holistically and introducing a range of response mechanisms that address 

unequal power at individual, system and societal levels. 

To begin to address this involves a shift in how reform debates are framed away from 

reducing trauma and increasing conviction rates, and towards addressing power dynamics 

across these three levels. Victim/survivors of sexual assault need to be empowered throughout 

criminal system processes, interpersonal interactions and their social environment. Reforms 

must address both individual needs within the system‘s procedures and connect with a wider 

social justice agenda. This includes challenging customary understandings of justice, 

addressing system and social structures that reinforce victim/survivors‘ disempowered 
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positions, and applying innovative procedures to overcome key barriers in addressing sexual 

offences within the criminal justice context. 

Victim/survivors‘ needs are increasingly being recognised in reform debates and what is 

required is the development of responses that strengthen their position and evolve notions of 

justice in ways that are constructive and beneficial to individual victim/survivors and that are 

conducive to a society that works to deliver justice to respond and prevent sexual assault. 

Doing so establishes an accessible reform agenda that embraces victim/survivors‘ 

contributions, promotes the system as one that takes responding to sexual offending seriously 

and delivers justice to victim/survivors and the broader society that it serves. 
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Appendix 1: Extract of coding matrix for Anne 
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Appendix 2: Extract of coding matrix for punishment 
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